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Appearances 
For the Plaintiff: Maurice J. Nelligan, Charles B. Slaugh- 
ter, James J. Doyle, Jr., and Theodore Sherbow. 


For the Defendants: Bernard W. Rubenstein and Samuel 
Levine. 


(3) : PROCEEDINGS 
(The Court) Good morning. 


(The Clerk) Civil Action 19942, John A. Penello, Region- 
al Director of the Fifth Region of the National Labor Re- 
lations Board versus American Federation of Television and 
Radio Artists Washington-Baltimore Local, AFL-CIO. 


For the Plaintiff, Mr. Charles B. Slaughter, Mr. Maurice 
J. Nelligan, Theodore Sherbow, James J. Doyle, Jr.; and for 
the Respondents, Mr. Bernard W. Rubenstein and Mr. Sam- 
uel Levine. 


(The Court) All right, Gentlemen. 


(Mr. Rubenstein) If Your Honor please, before we start, 
the Respondent has not filed an answer, as a matter of 
fact we filed no formal papers in this, and I would like at 
this time for the record to file an oral answer so as to join 
the issues on the Government’s petition, and, actually, we 
would admit — or, put it this way, we would deny the 
allegations of paragraphs 5(e), (g), (h), (i), (j) and (k). 
and paragraph 6 of the petition, and we would admit the 
other — I’m sorry, we would deny the allegations — yes, 
yes. and we would admit the other allegations of the peti- 
tion, that is, paragraphs 1, 2, 3, and 4, 5(a), 5(b), 5(c), 
5(d), and 5(f). 


(The Court) Now, wait a minute, you admit 1, 2, 3, and 
4? 


(4) (Mr. Rubenstein) 1, 2, 3, and 4 
(The Court) In toto, and 5(a)— 
(Mr. Rubenstein) 5(a), (b), (c), (d), and (£). 


App, 4 


(The Court) (£)? 


_ (Mr. Rubenstein) Yes, that, is, that we have a labor 
dispute with WBAL and they are picketing the premises 
of WBAL. 


(The Court) Yes. 

(Mr. Rubenstein) And we have denied— 

(Mr. Slaughter) All other allegations of 5? 

(Mr. Rubenstein) All other allegations of 5; and 6. 
(The Court) All right, Gentlemen. 


(Mr. Slaughter) May it please the Court, inasmuch as we 
have filed with the Court on Friday afternoon a brief in 
‘this matter which I believe sets out our concept of the 
_ really basic issue before the Court and have discussed it, 
_in the interest of saving time, unless Your Honor would 
' desire further comment on the part of the Government, I 
would waive an opening statement at this time and defer 
any further comments to argument at the end of the trial, 
sir. 


(The Court) Well, let’s see, can we say what the sole 
issue is, and that is common ownership here, that’s about 
the size of it, isn’t it? 


(5) (Mr. Slaughter) That is, really, about the size of 
it, Your Honor, and whether or not, and whether or not, 
particularly in a context of reasonable cause to believe. 


(The Court) Yes. 


(Mr. Slaughter) In view of the cases which we have 
cited and discussed in our brief and other precedents, 
whether or not insofar as the 8(b) (4) is concerned it would 
be just and proper for the Court to grant injunctive relief 
against picketing at the News American in furtherance of 
a labor dispute at WBAL, with which dispute the News 
American has absolutely no interest at all. 


(The Court) All right, sir. 
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Do you want to make an opening statement? 


(Mr. Rubenstein) Well, in order to clarify the issues, 
we have not filed, frankly, I’ve not had time to file any- 
thing with the Court, but I think that the legal issues 
are relatively simple, and that it is, basically, a factual 
situation. 


We have concededly, I think it will be, common owner- 
ship. 


(The Court) Yes. 


(Mr. Rubenstein) As a matter of fact, one legal entity. 
We don’t even have two legal entities with common owner- 
ship. We have one legal entity. And the Board test and the 
test that the Courts use of actual or active common (6) 
control, and I think that we will prove to Your Honor that 
there is also, in addition to one legal entity, actual or active 
common control. 


(The Court) Now, when you say one legal entity, of 
course, you're referring to The Hearst Corporation and 
saying, in effect, that you concede that even though there 
may be one corporation up here, that, that if there are 
two legal entities, so to speak, I mean, two — I mean, not 
two legal entities, if there is a control in WBAL and con- 
trol in the News American separate and apart, you agree 
with the cases which say that you don’t have to have a legal 
entity in the true, or, rather, the legal definition of such, 
that is, a corporation, or a person, and that sort of thing? 


(Mr. Rubenstein) Well, of course— 
(The Court) Are you conceding that? 


(Mr. Rubenstein) No, I am not conceding that point 
because these cases, in each of these cases, while there were 
common ownership— 


(The Court) Yes. 


(Mr. Rubenstein) — there were, in fact, separate legal 
entities with the one exception of the District Court in- 
junction decision in the Kennedy case which came down a 
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week or so ago, but which involved, however, I think very 
distinct differences, they involved two Hearst papers, but 
(7) one was in San Francisco and the other was in Los 
Angeles. 


(The Court) Yes. 


(Mr. Rubenstein) Now, we don’t have that situation. We 
have two Baltimore operations. 


(The Court) Yes. 


(Mr. Rubenstein) But these other cases that are cited 
by the Government, Poole’s Warehousing, the Miami case, 
and so on— 


(The Court) Yes. 


' (Mr. Rubenstein) — there were, in fact, two legal en- 
' tities with common control. One was a wholly-owned sub- 
' sidiary, or something of that, but there were, in fact, legal 
entities. 
Now, what the Court or the Board makes of it, or what 


' this Court would make of that distinction, ’m not really 
prepared to argue full at this point. 


(The Court) All right. 
(Mr. Rubenstein) But it’s there. 


(The Court) All right. 


(Mr. Rubenstein) And I think that the fact that we do 
have in this situation one legal owner, one legal entity, is an 
added factor which we would hope that the Court would 
consider. 


It’s not the key factor, but it’s certainly a factor in the 
question of control. 


(8) (The Court) What I am really attempting to say is 
that — you say that there are decisions which do not hold 
strictly that there be an actual legal entity, as such, but 
the question is of control. 


(Mr. Rubenstein) That’s correct. 
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I would concede that the basic issue before this Court 
is one of control. 
(The Court) All right. 


(Mr. Rubenstein) But I think, and I certainly would 
argue, that in the discussion of the question of control, the 
legal status of the companies is a factor. 


(The Court) Is a factor? 

(Mr. Rubenstein) Yes. 

(The Court) But it’s not an all-controlling factor? 
(Mr. Rubenstein) No, it’s not an all-controlling— 


(The Court) Have departed from the usual standard 
legal concept of what a legal entity is? 


(Mr. Rubenstein) That’s correct. 
(The Court) All right. 
(Mr. Rubenstein) It is not an all controlling factor. 


(The Court) I just wanted to make sure that I under- 
stood your position in reference to it. 


(Mr. Rubenstein) Right. 


(9) (The Court) Now, is there anything that you people 
have to add to what we're trying to determine here today? 


(Mr. Slaughter) I don’t believe so at this time, if Your 
Honor please. 


(The Court) All right. 


(Mr. Slaughter) I think the issues are very well framed 
at this point. 


We, of course, would and do and have in our brief con- 
tended to the contrary. 


(The Court) Yes. 


(Mr. Slaughter) We are prepared to proceed. 
(The Court) All right. 
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(Mr. Slaughter) With the testimony. 
(The Court) Very well, you may do so. 
(Mr. Nelligan) Mr. Gunts. 


BRENT GUNTS, 


was called as a witness for and on behalf of the Plaintiff, 
‘and, having been first duly sworn, testified as follows: 


(The Clerk) State your name for the record, sir. 
(The Witness) Brent Gunts, G-u-n-t-s. 


DIRECT EXAMINATION 
By Mr. Nelligan: 
Q. Mr. Gunts, you are employed by whom, sir? (10) A. 


“ym employed by the WBAL Division of The Hearst Cor- 


poration. 


Q. In what capacity? A. General Manager of the tele- 
vision station. 


Q. And how long have you been so employed in that 
capacity? A. Approximately nine years and eight months. 


Q. And is that the extent of your association with 
WBAL-TV? A. No, I was associated with WBAL when I 


' had my own business and was a producer of television 


programs from 1949 until 1959, WBAL was a customer of 
mine, as were the other television stations in Baltimore. 


Q. But there was no employment relationship at that 
time? <A. No, sir. 

Q. Now, The Hearst Corporation is located where. sir? 
A. In New York City, the headquarters. 


Q. And what is the relationship between WBAL-TV 
Division and The Hearst Corporation? A. Well, Hearst 
Corporation owns the WBAL Division. 
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Q. It is a division? A. It is a distinct division of The 
Hearst Corporation. 


(11) Q. Were you ever employed by the News Ameri- 
can? A. No, sir. 


Q. As General Manager of WBAL-TV, what are the 
areas of your responsibility? A. I’m totally charged with 
the planning and implementation of the operation of the 
television station, in complete accordance with all Federal 
Communications Commission laws and regulations; I deter- 
mine the number of people that need to be hired in order to 
operate WBAL-TV; to approve of the hiring and firing of 
such people; to determine the salaries of such people; to 
plan and implement labor policies as regards WBAL-TV; to 
plan the programming for the television station; to set the 
rates for its advertising; and to establish the sales organiza- 
ion that will sell its advertising; to plan and implement its 
promotion; and to plan and implement all aspects of its 
technical operation; and also to produce a profit for The 
Hearst Corporation; and also to keep accounting of all of 
the business affairs that go on as regards the WBAL-TV 
Division. 

Q. Now, in all these areas of your responsibility, you 
have final authority to meet these responsibilities? A. I 
have final authority on all of the areas. On some of the 
areas, I collaborate with Mr. Al Burk, who is the Manager 
of the radio station, the collaboration being (12) brought 
about as we occupy the same premises, and certain matters 
regarding the building and its operation have to be decided 
through mutual agreement, and also because we have 
two labor contracts that are joint contracts for both the 
radio and television station, one with the American Federa- 
tion of Radio Artists and one with the IBEW, we must con- 
fer on those matters. : 


But on all matters regarding the television station, I have 
complete final authority, except for the spending of capital 
sums in excess of $10,000.00. These I send to New York 
for review. 
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_ Q. Well, now, just backing up a little bit, I think this 
' question is answered by implication, but just so that the 
record is quite clear. 


Specifically with respect to the area of labor relations, 

| who formulates and determines the policies within that 

area at WBAL-TV? A. Mr. Burk and I do, on the joint 

contracts, I do on the IATSE contracts, which are appli- 
cable only to the television station. 


(The Court) Wait a minute. 

Burk does it in reference to what, Burk and yourself? 
(The Witness) On the AFTRA contracts— 

(The Court) AFTRA. 


(13) (The Witness) — and IBEW contracts, we mutual- 
ly make the decisions. 


By Mr. Nelligan: 
Q. But with respect to aspects solely related to WBAL- 


"TV, as opposed to WBAL-Radio, who formulates and deter- 
' mines policies in the labor relations area? A. I do. 


Q. Now, before establishing those policies, do you, or 
not, seek advice, direction, or guidance, from The Hearst 
Corporation? A. I do not. 


Q. Before establishing those policies, does The Hearst 
Corporation give you advice? A. They do not. 


Q. Now, to the extent that you have a superior, who 
would that be, Mr. Gunts? A.I answer to Mr. Frank 
Massey, who is the Executive Vice President of The Hearst 
Corporation in New York, and to Mr. Richard Berlin, who 
is the President and Chief Executive Officer of The Hearst 
Corporation. 


Q. Now, you have already told us that you report certain 
capital expenditures to New York. 


In other areas, if any, would you make a report to New 
York? A. We send a monthly profit and loss statement to 
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New (14) York showing how much money we have 
taken in, how much money we have paid out, how much 
money was left over for them. 


Q. How about a budget? A. At the beginning of the 
year, we submit a budget on what we anticipate producing 
in the course of the year, both as to revenue, how much we 
plan to spend, and how much profit we expect to make. 


Q. What difference, if any, exists between your reporting 
to New York on certain capital expenditures and your 
handling of operational expenses for WBAL-TV? A.I 
have complete authority to spend any sums of money for 
operational expenses without any reference to New York. 


Q. Can you give us an example of that? A. The pur- 
chase of motion picture films, syndicated programs, we 
have on occasion, and recently, and in the past, obligated 
ourselves to expenditures up to and including a million 
dollars without any reference to New York. 


Q. You have already identified certain Unions with whom 
you have collective bargaining relations at WBAL and 
mentioned the American Federation of Television and 
Radio Artists, otherwise known as AFTRA; what group or 
groups of employees at BAL does AFTRA represent? A. 
With the television station, they represent the staff an- 
nouncers, and all people appearing before the cameras 
(15) and/or the microphones, with certain exemptions that 
are specifically spelled out in the contract. 


That’s under one contract. 


In a recent election, the News Department of the televi- 
sion station elected AFTRA as their collective bargaining 
agent, and at such time as a contract is concluded, they will 
represent them, or they represent them now, but there is 
no contract. 


Q. Now, for the first group that you mentioned, namely, 
the staff announcers, and others, excluding the news men, 
you have had a series of collective bargaining agreements 
over the years pertaining to that group, have you not? A. 
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Ever since I have been with the station, and I believe dating 
back some ten or more years before that. 


, Q. And when did the most recent contract covering 
that group expire? A. Midnight on September 1st of 
1968. 


Q. Now, what events have followed the expiration of that 
contract as well as the establishment of the new collective 
bargaining unit for the news men since September 1? A. 
Well, we notified AFTRA in early June that we were de- 
sirous of renegotiating the existing contract. 


Fundamentally, our purpose being that we wanted to 
(16) request separate contracts, one for the radio station 
and one for the television station, because we no longer 
felt the single agreement was applicable to the operations 
today. 


There were various meetings and negotiating sessions and 
the contract expired on September the Ist at midnight. We 
continued negotiations until, I believe, it was September 
the 19th, on which date the AFTRA representatives walked 
out on our negotiations, and on Saturday the 21st there was 
a picket line at the property. 


In the interim, the News Department had petitioned 
for an election and the election took place on the Monday 
of the same week, that would be Monday the 14th, I guess 
it was, at which time the News Department voted AFTRA 
as their collective bargaining agent. 


There had been no meetings to discuss a contract with the 
News, as regards the News matter, at the time that the 
strike took place. 


Q. And this picketing continued down to today? A. As 
of this morning when I left the station. 


Q. Now, in the course of these current negotiations 
with AFTRA, who has the final authority for managment 
on the bargaining issues? A. I do. 


Q. Are you personally participating in some or all of 
these negotiations? (17) A. Yes. 
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Q. Who decides what objectives and policies are to be 
pursued in these negotiations, from management’s point of 
view? A. As regards the television station, I do. 


Q. And in the course of these same negotiations, what, 
if any, advice or direction have you received from The 
Hearst Corporation in New York? A. None. 


Q. Have you sought any? A. No. 


Q. What contact, if any, as a matter of fact, have you 
had with The Hearst Corporation in New York regarding 
this current labor dispute? A. None. 


Q. Moving on to a different area, Mr. Gunts, how many 
other television divisions are there within The Hearst Cor- 
poration? A. There is the Pittsburgh Division, which 
operates a radio and television station; and there is a 
Milwaukee Division, which operates a radio and television 
station; and then there is a Puerto Rican Division, which 
operates a radio station. 


Q. And do you know what networks, broadcasting net- 


works, these TV stations are affiliated with? (18) A. The 
Pittsburgh television station is associated with the Ameri- 
can Broadcasting Company; the Milwaukee television sta- 
tion is associated with the Columbia Broadcasting System; 
and we are associated with NBC; there is no network, that 
I know of, in Puerto Rico, but I don’t really know anything 
about Puerto Rico. 


Q. All right. 


What TV services, if any, are available to WBAL from 
within the Hearst organization? A. No services, as such. 


The Hearst Corporation has a division called King 
Features which is fundamentally in the newspaper busi- 
ness, I believe, but which also produces certain syndicated 
programs for television. 


Q. Does your station avail itself of this? A. We have 
and we have not, depending upon whether the property that 
they are offering to us is appropriate. 
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Q. Who decides whether or not you will avail yourself 
of that service? A. I do. 


Q. Now, is there any engineering office which was avail- 
able to the TV station within the Hearst organization? A. 
' There is a Hearst engineering office, which is a consulting 

service, available to the various Managers of the broadcast 
properties for advice and counsel, as they (19) might seek 
it. 


Q. And how is this engineering office supported? A. 

| Supported by the broadcast properties. The Pittsburgh 

Division contributes 30 per cent, the Milwaukee Division 

contributes 30 per cent, Baltimore Division contributes 30 
per cent, Puerto Rico pays 10 per cent. 


' Q. Do you know how this arrangement compares with 
' other service organizations for other broadcasting groups? 
A. Well, I’m not intimately aware, but I believe such broad- 
casting groups as Cox, Starr, Westinghouse, operate in a 
completely different manner. They have a large head- 
quarters organization with engineering services, program 
services, promotion services, sales organizations, that plan 
and see that policies reflecting the corporate approach are 
carried out in these operations. 


Q. Now, in the area of fringe benefits, does the Hearst 
organization have any plan available for its divisions? A. 
Hearst Corporation implemented, about a year and a half 
ago, a pension plan which was made available to its various 
divisions, and then last January they implemented a broad- 
cast pension plan which was also made available to its 
various divisions. 

Q. Now, who within a division would be eligible to 
participate? (20) A. For the big plan, or the Hearst plan, 
all non-Union personnel in the — I guess in all of the 
divisions, but I’m not privy to that information, but at 
least in the broadcast properties are eligible. 


(The Court) Now, wait a minute. 
Non-Union, too, did you say, in the broadcast? 
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(The Witness) All non-Union people in our organization. 


(The Court) In the broadcast, in this last policy that 
was set up, January Ist? 


(The Witness) The broadcast plan was set up exclusively 
for Union personnel— 


(The Court) Oh. 


(The Witness) —in the broadcast properties, and it was 
set up at the request of the General Managers of the various 
broadcast divisions. 


By Mr. Nelligan: 


Q. Now, with respect to the plan that applies to the 
unrepresented people and its application to a particular 
property, who decides whether or not that property will 
avail itself of that plan? A. The General Manager. 


Q. In your case, that would be you? A. Yes, sir. 


Q. With respect to the News American, which is the (21) 
sister division, what contact, if any, do you have with the 
management of the News American regarding their opera- 
tions or policy determinations? A. None. 


Q. What business relationships do you have with the 
News American? A. I have an advertising contract with 
the News American whereby I spend a certain amount of 
money in the newspaper to buy advertising space to pro- 
mote the television station. They also have a contract with 
the television station for the use of advertising time on the 
television station. 


Q. Any other business relationship between the two? A. 
We announce ourselves on the air as the News American 
station. 


Q. These contracts for advertising that you have with 
the News Ameican, how are the rates established? A. The 
same rates that are available to any other advertiser who 
advertises on our station, and I pay the same rate for the 
newspaper space that any other advertiser would, to the 
best of my knowledge. 
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Q. What are the sources of WBAL news, Mr. Gunts? A. 
The Associated Press, the United Press International, the 
National Broadcasting Company, and our own News De- 


partment. 


(22) Q. To what extent, if any. do you rely upon the 
news gathering services of the News American? A. We 
don’t. 


Q. Is there any interchange or transfer of employees 
between the News American and WBAL? A. Nothing, 
unless there should be an incidental employment of some- 
body who had left the News American, or vice versa, but 
there is no interchange of personnel. 


We use Mr. White, the Managing Editor of the News 
American, periodically on news conferences and on election 
programs because of his particular expertise in the news 
field. He is hired as an independent contractor by WBAL- 
Television and paid by WBAL-Television. 


I think on occasion we have hired Mr. DeFilippo of the 
News American staff, but we also hire similar people from 
the Associated Press, the United Press International, from 
the Afro-American, and just recently we engaged the 
services of a Sunpaper reporter, and have tried in the past 
to do same, but it has not in the past been approved by 
the management of the Sunpapers. 


Now, I understand, that policy has changed. 


Q. In the instances where you would use a personality 
from WBAL, such as Mr. DeFilippo, or Mr. White — from 
the News American, rather — are these gentlemen, as 
independent contractors, paid the going rate or some other 
rate? (23) Paid the same rate that anybody else would be 
paid. 


Q. Is there any use by WBAL of News American services 
or products, other than at the going rate charged by any 
other commercial customer? A. Wesubscribe to the news- 
papers and pay for them. 


Q. You subscribe to the News American? A. Yes, sir. 
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Q. And you pay for them? A. That’s correct. 


We receive the Sunpapers free, but we pay for the News 
American. 


Q. Can you tell me, Mr. Gunts, why the TV station 
makes the announcement of its relationship with the News 
American over the air? A. Our headquarters in New York 
asked us to do what is not unusual in the television business 
where the station is owned by a company that owns other 
companies to give some publicity to the newspaper be- 
cause of the very heavy competitive situation that exists 
here in Baltimore where the competing newpaper owns a 
television station and identifies itself as that newspaper. 


This is not unusual in the broadcast industry. The 
Milwaukee Journal’s television station identifies itself as 
the Milwaukee Journal station, the Travelers Insurance 
(24) station identifies itself as the Travelers Insurance 
Company in Hartford, and so forth. 


Q. Other than these relationships which you have identi- 
fied for us between BAL-TV and the News American, how 
would you describe the overall relationship between these 
two divisions? A. Highly competitive. 

Q. Incidentally, Mr. Gunts— 

(The Court) Wait a minute. 


I didn’t get that. 


(The Witness) Highly competitive. 
(The Court) Between what, now? 
(The Witness) The News American and WBAL. 


By Mr. Nelligan: 


Q. Can you give us a little detail on that, sir? A. Well, 
we compete actively for the advertising dollar of the com- 
munity, the same as they do, and our sales staff is instructed 
to work diligently on taking lineage out of the newspapers 
and putting it into television, and that includes the News 
American. 
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Q. How are you compensated for your services as Gen- 
eral Manager? A. I’m compensated by a basic salary and 
a participation in the profits of WBAL-Television Division. 


Q. Mr. Gunts, from whom do you seek advice on labor 
(25) relations matters, legal advice, that is? A. Mr. Doyle, 
of Sherbow, Shea and Doyle. 


Q. That’s Mr. Doyle, sitting to my left? A. Of this firm. 
Q. And how did that firm come to be selected, in other 
words, let me — I withdraw that. 


Who selected that firm? A. I don’t know, they were 
employed by the company when I came with the company. 


Q. Are you aware of the fact that The Hearst Corpora- 
tion has a Legal Department available, or a law firm avail- 
able for labor relations advice? A. I understand that they 
have. 


Q. Have you sought their advice on labor relations 
matters? A. No. 


Q. If you were to decide to drop Sherbow, Shea and 
Doyle — I withdraw that. 


In whom does the authority rest to make a change of 
local labor relations counsel? A. I can’t tell you because 
it has never been a topic for discussion. 


I presume that it’s one of the decisions that I would have 
to make. 


Q. You simply have never been confronted with it? 
(26) A. I’ve never had any desire to drop them yet. I’ve 
been completely satisfied with the service. 

CROSS EXAMINATION 
By Mr. Rubenstein: 


Q. Mr. Gunts, WBAL is not a separate corporate entity. 
is it? A. No, it’s a division. 


Q. It’s a division. 
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And the stockholders to whom you have to account are 
the stockholders of The Hearst Corporation, is that correct? 
A. As far as I know. 


Q. Right. 


And the persons who hire you and to whom you per- 
sonally report are The Hearst Corporation officers? A. 
That’s correct. 

Q. The President, and I believe you said the Executive 
Vice President of The Hearst Corporation? A. Yes, sir. 

Q. Now, in addition, WBAL, both Radio and Television, 
makes application to the FCC and periodic reports to FCC, 
is that correct? A. That’s correct. 


(27) Q. Is it not so that the FCC report, the initial 
application says, owned and operated by The Hearst Cor- 
poration? A. I believe it says that. 

I think it says WBAL-TV Division on the license applica- 
tion. 

Q. And then, owned and operated by Hearst Corpora- 
tion? A. I believe so. 


Q. Right. 


And when you go on the air every morning and you 
sign off every evening, you go on the air with the announce- 
ment that WBAL is, “owned and operated,” by The Hearst 
Corporation? A. That’s correct. 


Q. That’s correct? A. Yes. 
Q. All right. 


Now, why do you make that announcement, owned and 
operated by Hearst Corporation? A. It’s required in the 
communications law. 


Q. Well, it’s required that you announce who owns and 
operates? A. That’s correct. 


Q. And it is The Hearst Corporation that owns and 
(28) operates? A. That’s correct. 
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Q. Now, in addition, you also hold out to the public in 
several different ways that you are either affiliated with 
the News American, have direct lines to the News Ameri- 
can, a News American station, in a variety of different 
ways, isn’t that so? A. Not all of the ways that you 
mentioned. 

Q. Which, which way don’t you do, you do say direct 
lines to the News American? A. That’s not the — quite 
the complete phrase. 


We say, direct lines to the News American and NBC. 
Q. All right. 


Now, what direct lines do you have to the News Ameri- 
can? A. Telephone lines. 


Q. Direct telephone lines? A. No. Lines through the 
phone company. 


Q. And what do you use them for? A. Nothing. 
Q. I see. 


In other words, now, you have direct lines to NBC? 
A. Yes. 


Q. And what do you use them for? (29) A. To get 
news. 


(The Court) Wait a minute. 


Well, when you say you've got direct lines to NBC, what 
do you mean by that, is that through the ordinary telephone 
communication? 


(The Witness) No. 
(The Court) Sir? 


(The Witness) Special lease circuits that the NBC net- 
work provides. 


(The Court) And you don’t have such with the News 
American? 


(The Witness) That’s correct. 
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By Mr. Rubenstein: 


Q. And you do, in fact, then obtain through direct lines 
with NBC, news services from NBC? A. That’s correct. 


Q. Right. 


And you hold out to the public that you have both these 
services from NBC and from the News American, is that 
correct? A. Yes. At one time we tried to set up an ex- 
change of news, but the competitive aspect that existed 
between the City Room of the News American and the 
television station was such that it didn’t work, and it 
collapsed. 


Q. Now, as a matter of fact, there was, as recently 
(30) as, say. two years ago, set up with the News American 
reporters when they turned in stories, made carbon copies 
of the stories turned in to the papers, and they were dis- 
tributed to the WBAL and made available to WBAL, are 
you familiar with that? A. Such an arrangement, I don’t 
know that it was two years ago. 


Q. Well, there was such an arrangement? A. Such an 
arrangement was attempted. It never functioned properly. 


Q. Well— 


(The Court) You mean, carbon copies of news stories 
in the News American were sent to the TV? 
(Mr. Rubenstein) To radio and TV, yes, sir. 


(The Witness) They weren’t sent to TV, there was a 
spindle in the City Room of the News American on which 
they were put and, presumably, one of our reporters would 
go down and pick them off the spindle. 

However, he rarely found anything on the spindle, and 
so, he stopped going. 

By Mr. Rubenstein: 


Q. All right. 


Well, what you’re saying is that there was an attempt 
made to coordinate the news services between the News 
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' American and WBAL and for one reason or another that 
' (31) attempt didn’t succeed? A. That’s correct, the same 
' as we might make such an arrangement with any other 
organization. 


Q. Like what, like the Sunpapers? A. If they were 
agreeable. 


Q. Well, you would never attempt that? A. Yes, I. 
would. 


Q. Did you ever talk to the Sunpapers about such an 
arrangement? A. Not that particular arrangement. 


Q. Now, who made that arrangement with the News 
American? A.I believe it was Mr. Mark Collins, the 
publisher of the paper, and myself. 


Q. You and Mr. Collins agreed that it might be helpful 
to WBAL if the News American reporters made available 
to WBAL carbon copies of their stories, is that correct, 
you and Mr. Collins, the publisher of the News American? 
A. Yes. 


Q. Right. A. We attempted such an arrangement. 


I repeat, it was highly unsuccessful. 


Q. Now, in addition, you also stated, I believe, that you 
have the sole say as to the labor relations policy, (32) 
the collective bargaining agreements, and that you do not 
go to New York, you don’t have to go to New York? A. 
Yes, sir. 


Q. Well, I show you, Mr. Gunts, the collective bargain- 
ing agreement between American Federation of Television 
and Radio Artists, AFL-CIO, WBAL Division of The Hearst 
Corporation, dated the 8th day of September, 1965, which 
is the most current agreement, the one that just expired, 
is that correct? A. Yes. 


Q. And look at paragraph 14 of that agreement. A. 
Right, I’m familiar with the paragraph. 


Q. You're familiar with the paragraph 14? A. Yes, sir, 
I’m familiar with every paragraph. 


Q. All right. 
(Shown to counsel.) 


(Mr. Rubenstein) Now, if Your Honor please, this is our 
sole copy and it’s the signed original copy, we would like 
to read the paragraph into the record. 


Paragraph 14 says: 

Approval. 

This agreement is subject to consideration and approval 
by the National Board of AFTRA and by The Hearst 
Corporation and shall not become binding and effective 
upon either party of this agreement until it has been 
counter- (33) signed by the National Executive Secretary 
of AFTRA and the appropriate executive of The Hearst 
Corporation. 


And then it has been, in fact, countersigned by an execu- 
tive of The Hearst Corporation. 


By Mr. Rubenstein: 


Q. Is that correct, Mr. Gunts? A. I can’t see the sig- 
nature from here, Mr. Rubenstein. 


Q. Well, all right. 
At the bottom, it says what? A. Mr. Provost. 


Q. Right. A. Radio-TV Division of The Hearst Corpo- 
ration. 

Q. Right. 

Approved, Radio-TV Division of The Hearst Corporation 
by— A. D. L. Provost, P-r-o-v-o-s-t. 


Q. And who was Mr. Provost? A. Mr. Provost was the 
head of the Radio and Television Division of The Hearst 
Corporation until it was dissolved two years ago. 


Q. I see. 


Q. So the labor relations, then, your agreement did, 
in fact, have to be approved by The Hearst Corporation? 
A. Would you repeat the question? 
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(34) Q. I say, your collective bargaining agreements did, 
the agreements that expired September, 1968, had to be 
approved by The Hearst Corporation? 

(Mr. Nelligan) Objection. 

(The Court) The reason? 

(Mr. Nelligan) It doesn’t precisely quote the material 


found in there. It says, an executive of The Hearst Cor- 
poration. 


(The Court) All right. 


(Mr. Rubenstein) It says, by The Hearst Corporation, 
and it’s not effective until countersigned by the appropriate 
executive of The Hearst Corporation. 


(The Court) Objection overruled. 


(The Witness) Did you say that it did have to or that 
it does have to? 


By Mr. Rubenstein: 


Q. Well, are you now stating that since September of 
1968 there has been a change? A. No, I’m not stating 
that. 


Q. All right. A. I’m stating that since November of 
1966, there has been a change. 


Q. I see. 


Then prior to November of 1966, WBAL, the labor re- 
lations policy of WBAL was subject to the approval of The 
(35) Hearst Corporation? A. It was subject to the ap- 
proval of the Radio and Television Division of The Hearst 
Corporation, which was headed by Mr. Provost. 


Q. All right. 


Now, Mr. Provost was an executive of The Hearst Cor- 
poration, an officer of The Hearst Corporation, as opposed 
to an officer of a division of The Hearst Corporation, wasn’t 
that so? A. Yes. 
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Q. All right. 

And Mr. Provost represented WBAL on the Board of 
The Hearst Corporation, did he not? A. He represented 
WBAL and WISN. He did not represent WTAE, Pitts- 
burgh. 

Q. Right. 

He represented two of the stations as a member of the 
Board of The Hearst Corporation? A. I don’t know 


whether he represented them as a member of the Board. 
He was the head of the Radio and Television Division. 


Q. And a member of the Board of The Hearst Corpora- 
tion. A. He was a member of the Board. 


Q. And in addition to that, Mr. Provost had an office 
(36) in Baltimore, didn’t he? A. That’s correct. 


Q. And Mr. Provost had the final authority as to the 
labor relations policy to be followed by WBAL during the 
time that he was— A. Correct. 


Q. Is that correct? A. That’s correct. 


Q. Now, I believe you mentioned that there are certain 
fringe benefits that are available to employees of WBAL. 


There is, and I think you mentioned, a retirement plan, 
there is a Hearst Corporation— 


(Shown to counsel.) 


Q. A Hearst Corporation retirement plan, is that correct, 
that is available for AFTRA employees, this booklet? A. 
This doesn’t appear to be available to AFTRA employees. 

Q. Well, let me show you a letter over your signature, 
yours and Mr. Burk’s signature, dated October 17th, 1967, 
to a Mrs. Ann Hoffman, and Mrs. Hoffman is a member 
of AFTRA and a member of the Union? A. Not when that 
letter was written, she was not. 


Q. Allright. A. She just became a member. 
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(37) Q. She just became a member? A. That’s correct, 
Tight. 


Q. Right. 


And what does the first paragraph of that letter to Mrs. 
Hoffman say? A. I am happy to be able to advise you that 
' ‘The Hearst Corporation has initiated two outstanding pro- 
grams for your benefit and your family. These programs 
' eoncretely demonstrate the strong interest which The 
| Hearst Corporation has in continuing to maintain and to 
enhance benefits for you. 


Q. All right. 


Now, one of the programs was a retirement benefit? A. 
That’s correct. 


Q. Right. 


And is not this retirement benefit available to employees 
of The Hearst Corporation regardless of where they are 
employed? A. To the best of my knowledge, if they are not 
represented by a collective bargaining agent, it is. 


Q. Well, I understand, but that’s— A. At the time the 
letter was written to Miss Hoffman, she was not a member 
of a Union. 


. 


Q. That’s correct, because that Union was just organized 
this year for her? (38) A. Correct. 


Q. For the unit which she was in. 


Now, in addition to that, Mrs. Hoffman and other em- 
ployees of the News American had available to them a 
salary continuation plan? A. I can’t give you any informa- 
tion about the News American. 


Q. Well, your WBAL had a salary continuation plan, is 
that correct, a Hearst salary continuation plan? A. There 
are two such plans. 


Q. They are Hearst Corporation plans? A. One of them 
is a Hearst Corporation plan, one is a Broadcast Division 
of The Hearst Corporation plan. 


(Shown to counsel.) 


By Mr. Rubenstein: 
Q. Now, this is a certificate of insurance effective June 


1, 1967, issued, again, to Mrs. Hoffman, and a booklet that 
came to Mrs. Hoffman at the same time. 


Are you familiar with that? A. What was the question? 
Q. Are you familiar with that plan? A. Yes. 
Q. All right. 


And that plan covers The Hearst Corporation and its 
designated subsidiary or affiliated companies, is that (39) 
correct? A. Yes, sir. 


Q. And there is no mention either in the certificate of 
insurance or in the booklet that came with it of WBAL or 
Radio and TV Division, or anything of that kind, is that 
correct? <A. That’s correct. 

Q. And this, as I see in the booklet itself, is available, 
it says, to employees other than those who are not covered, 
temporary employees, and other employees not covered by 
The Hearst Corporation retirement plan? A. Yes. 


Q. So, in a sense, it’s coexistent with the— A. It was 
implemented as a part of it. 


Q. Right. 


Now, did you have anything to do with the setting up 
of this salary continuation plan, or the pension plan? A. 
We were asked if we wanted to participate. 


Q. In other words, the participation in this plan is vol- 
untary? A. Yes. 


Q. And it’s voluntary on the part of the employees as 
well as on the part of the station, or was it? 


Is it voluntary on the part of the employees as well as 
on the station? 
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(40) In other words, could Mrs. Hoffman have rejected 
going into the plan if she had so desired? A. I assume 
she could. 


I don’t know that we ever had such a request. 


Q. Well— A. Do you mean, does she have to be covered 
if she doesn’t want to? 


Q. Yes, if she had determined that she did not want to 
be covered. A. ’msure we could take her name off the list 
if she didn’t want to be covered. 


Q. All right. 

Now, incidentally, who pays the cost of the plan? A. 
The division. 

Q. Well, now, I call your attention to, again, this letter 


of October 17th, 1967, to Mrs. Hoffman, fourth paragraph. 
A. Ahuh. 


Q. What does it say? A. It says, the entire cost of both 
programs will be borne by The Hearst Corporation. 


Q. Does WBAL maintain any other pension plan, that 
is, a pension plan that is not a Hearst Corporation pension 
plan? A. The Broadcast Division plan. 


(41) Q. There is a plan — in other words, there are two 
plans that cover WBAL employee plans, one, they both are 
Hearst Corporation plans, one is available only to the radio 
and television personnel in Baltimore, Milwaukee, Pitts- 
burgh, is that correct, and perhaps, Puerto Rico? A. Right. 


Q. And the other plan is available to all Hearst Cor- 
poration employees? A. I only know that it’s available to 
WBAL-TV. 


Q. In addition to the pension pain and the salary con- 
tinuation plan, you also have a life insurance plan, is there 
not a life insurance plan that is a Hearst Corporation life 
insurance, available to all employees? A. No, it’s not 
available to all employees. 
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Q. What employees is it available to? A. Non-Union 
employees. 


Q. To all non-Union employees of The Hearst Company? 
A. I don’t know about that, I only know it’s available to 
the non-Union employees of WBAL-TV. 


Q. Well, you know that the plan, however, is broader 
than WBAL? A. Yes. 


Q. Right. A. But I only know of its application to 
WBAL-TV. 


Q. Now, I show you a— 
(42) (Shown to counsel.) 
By Mr. Rubenstein: 


Q. Incidentally, WBAL used to be part of a company, 
did it not, known as Hearst Consolidated Publications, 
Inc.? A. Not to my knowledge. 


Q. Not to your knowledge. 


Well, now, I show you a policy issued to a Neal J. 
Friedman on January 30th, 1964. 


Is Mr. Friedman an employee of the WBAL Division? 
A. Is he an employee? 

Q. Was he then in 1964? A. Yes, he was then. 

Q. All right. 

Now, this policy is made out to Mr. Friedman as an em- 


ployee of Hearst Consolidated Publications, Inc., or an 
associated corporation. A. That’s what it says. 


Q. Right. 
And the associated corporations are listed on the back of 
this policy, or the front of it, I don’t know which, one of 


them which is WBAL Division of The Hearst Corporation, 
is that correct? A. That’s what it says. 


Q. And one of them is The Hearst Corporation, and 
(43) so on. 
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Now, are you familiar with this insurance policy? A. 
Yes. 


Q. And this insurance policy, I assume, then, is available 
to all of the companies that are listed on the back of this? 
A. It would seem to be so. 


Q. Right. 


And that would include, would it not, the News Ameri- 
can? A. I don’t know, does it say that there? 


Q. Well, it says The Hearst Corporation. A. Well, I 
don’t know. 


Q. Allright. A. If it doesn’t say it, I don’t know. 


(Mr. Doyle) If the Court please, I would like to ask Mr. 
Rubenstein to introduce that into evidence because the 
News American is not mentioned in any way on that policy. 


(Mr. Rubenstein) No, the News American is not men- 
tioned, it says. Boston Record American and Sunday Ad- 
vertiser Division of The Hearst Corporation, Capital News- 
papers Division of The Hearst Corporation, Hearst Adver- 
tising Service, Inc., Hearst Enterprises, Inc., Hearst Publish- 
ing Company. Inc., Los Angeles Herald Examiner Division 
(44) Hearst Publishing Company, Inc., New York Journal 
American Division Hearst Consolidated Publications, Inc., 
New York Mirror Division of Hearst Corporation, San 
Antonio Light Division of Hearst Consolidated Publications, 
Inc., Seattle Post Intelligencer Division Hearst Publishing 
Company, Inc., Sunical Land and Livestock Division of The 
Hearst Corporation, The Hearst Corporation, WBAL Divi- 
sion of The Hearst Corporation. 


And that is what it says. 
By Mr. Rubenstein: 


Q. Now, you also were questioned with regard to labor 
relations policy about counsel, and you indicated that the 
WBAL Division retains the law offices of Sherbow, Shea 
and Doyle. 
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Are you also familiar with the fact that Sherbow. Shea 
and Doyle represent the other Hearst interests in this city, 
the News American? A. Am I familiar with that? 


Q. Yes. A. Yes, I am aware of the fact. 


Q. And are you familiar with the fact that counsel, prior 
to Sherbow, Shea and Doyle, also happened to be counsel 
for the News American as well as the WBAL Division? A. 
I’m not aware of that. I know nothing about it. 


(45) Q. Are you familiar with the New York office of 
Lipton, Brennan and Wasserstrom? A. I know they exist. 


Q. And they are available to you? A. I assume so. 


Q. And they are the Hearst labor relations counsel 
office? A. I don’t know whether that’s what they are, 
or not. 


Q. Well, they also represent, do they not, the News 
American in labor relations matters? A. I don’t know 
whether they do, or not. 


Q. All right. 


You also have available, you mentioned the fact that 
there are certain personnel of the News American that 
you hire on a contract basis, and, incidentally. that would 
be the same basis on which you would pay your own 
reporters; for example, if Mr. Tom White appears on Mary- 
land News Conference and Neal Friedman, let’s say, ap- 
pears on Maryland News Conference, they receive the 
same sum, is that correct? A. That’s correct. 


Q. Right. 


Mr. Friedman is a reporter for WBAL? A. That’s 
correct. 


(46) Q. Right. 


And Mr. White is the Managing Editor of the News 
American? A. That’s correct. 


Q. Now, in addition, there are certain other exchanges. 
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For example, Mollie Martin. 


Now, Mollie Martin is a name owned by The Hearst 
Corporation, is it not? A. I don’t know. 


Q. You don’t know? A. No. 


Q. Well, do you know that Mollie Martin appears on 
WBAL? A. Not on WBAL-TV. 


Q. No, no. WBAL-Radio. A.I don’t know anything 
about her relationship with WBAL-Radio. 


Q. All right, fine. 
Now, who is Mr. Clifton Harris? 
(The Court) Who is who? 


(Mr. Rubenstein) Mr. Clifton Harris, who is identified 
in some of this correspondence as Resident Controller. 


(47) By Mr. Rubenstein: 


Q. What is the Resident Controller? A. He is the man 
in charge of our accounting and business operations at 
WBAL. 


Q. All right. 


And Mr. Harris is a Hearst Corporation employee, is he 
not? A. He’s an employee of the WBAL Division of The 
Hearst Corporation. 


Q. Solely? A. I beg your pardon? 


Q. Solely anemployee of WBAL? A. Idon’t understand 
your question. 


Q. Well, does not Mr. Harris get paid in all or in part 
directly from The Hearst Corporation? A. He does not get 
paid in any part by The Hearst Corporation. He is paid by 
the WBAL Division of The Hearst Corporation. 


Q. And who does— A. In total and in every respect. 


Q. Who does Mr. Harris report to? A. He reports to 
me. 
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Q. Solely to you? A. Yes. 


Q. Has no responsibility to anybody other than to (48) 
you? A. You mean, am I his employer? 


Q. Yes. A. Yes, I’m his employer. 


Q. That’s what I mean, you have the right to, you know, 
hire and fire him? A. Yes. 


Q. And he reports solely to you? A. And to Mr. Burk. 
Q. And to Mr. Burk, yes. A. Correct. 


Q. Are there any employees who report in whole or in 
part to The Hearst Corporation other than you and Mr. 
Burk, rather than to you and Mr. Burk, do you under- 
stand the question? A. You mean, employees of the 
WBAL Division? 


Q. Well, people who are working out of the WBAL 
Division? A. Are there any who report to The Hearst Cor- 
poration? 


Q. Yes. A. No. 
Q. Or who are paid by The Hearst Corporation? A. No. 


Q. There are no employees? A. No. 


(49) Q. Or no persons on the premises? A. No. 


Q. Is this true of Mr. Wilner, the Engineer? A. Mr. 
Wilner is paid by the WBAL Division. 

Q. Now, the WBAL Division, I believe you stated that 
you submit a budget to New York? A. That’s correct. 


Q. Now, that budget, of course, has to be approved by 
New York? A. No. 


Q. It does not. 


Are you saying that you have the complete authority 
to tell them, to tell New York, that this is what my budget 
is for next year, period? A. I can only tell you— 


Q. And they have no authority to come in and say, now, 
wait a minute, you know, you’re way out of line? A. It 
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‘would be incorrect to say that they don’t have the authority 
to do it. 


In nine years and eight months that I have been with 
the corporation, there has never been any such authority 
exercised, 


Q. All right. 


Now, has there been any consultation with respect to 
expenditures? (50) A. No, sir, other than the capital 
expenditures. 


Q. Now, capital expenditures, I believe you stated, that 
you had to get approval? A. No, they’re referred— 


Q. Over $10,000.00? A. They’re referred to New York 
for review. 


Q. Right. 


Now, you stated that in the course of your handling 
labor relations for the company that you have no contact 
with New York, that you never talk to anybody from New 
York. 


Now, when you say that, you are now talking about the 
' current negotiations, you were not talking about anything 
' that happened before September of 1968, isn’t that so? 
A. No, that’s not so. 


Q. Well, we’ve already established that when you nego- 
' tiated your previous contract with AFTRA, you had to get 
approval of New York, that Mr. Provost was physically 
on the premises and had to countersign it, and he had the 
right of approval or not of approval. A. You are referring 
to different times. 


I said that Mr. Provost’s office ceased to exist in Novem- 
ber of 1966. 


Q. Now, are you saying that since November of 1966 
(51) you had no contact at all with New York concerning 
any aspect of labor relations policy? A. That’s correct. 


App, 35 


Q. And New York has never called you, for example, 
you have a strike here, nobody from New York has ever 
expressed any interest in the fact that you have a strike 
here, that the News American may be shut down as the 
result of the strike that you have, or find out what it’s all 
about? A. No, they have not. 


Q. They have not at all? A. No. they have not. 


Q. And you have not informed anybody in New York 
of any aspect of this dispute? A. Mr. Burk and I called 
Mr. Massey in a conference telephone call the first Tuesday, 
I believe, that AFTRA put its so-called informational 
picket line around the News American and advised him 
that, one, we had an AFTRA strike going on and that, two, 
we had been advised by our attorneys that there was an 
informational picket line at the News American, that the 
News American was, apparently, going to lose two editions. 


We thought he should be aware of the situation. 
Q. I see. 


And nobody from the News American called you to find 
out about it? (52) A. No. 


Q. At all? A. No. 
Q. Never spoke to Mr. Collins? A. No. 
Q. Or to anyone? A. No. 


Q. The contact was through your attorney? <A. Our 
attorneys advised us of what was going on, I don’t know 
who contacted them. 


Q. I see. 


You don’t know the fact that they were the same attor- 
neys for the— A. Yes, I know that we employ the same 
attorneys. 


Q. Mr. Gunts, you have been in the negotiations? A. 
Yes, sir. 
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Q. I mean, you are for the television station the chief 
negotiator? A. Yes, sir. 


Q. Right. 


And you are then familiar with the proposals that have 
_ gone back and forth, and I am now talking about the 
' noneconomic proposals as well as the economic? A. I think 
I'm relatively familiar. 


Q. I do not mean to get involved into the dispute (53) 
itself. 


Now, the clause which was in the previous agreement— 
(The Court) Number 14? 
(Mr. Rubenstein) Paragraph 14, the approval. 

By Mr. Rubenstein: 


Q. Was still contained in the various drafts that were 
submitted, the proposed agreements, isn’t that so? A. I 
really can’t tell you at this point as regards the particular 
paragraph. 

Q. Well, do you recall— A. There is no need for it, if 
that’s your question. 


Q. Yes, but you never expressed that to the Union, 
there has never been any discussion, has there ‘been, that 
the clause that is contained in the former agreement and 
which is contained in the drafts that have been submitted 
back and forth during the proposals, that it should be 
eliminated? A. I don’t think there has been any discus- 
sion on the clause, to the best of my knowledge, one way 
or the other. 


Q. Well, you do know that the clause is still in the 
various drafts that are before the parties? A. We hadn't 
gotten that far in the negotiations. 


Q. Now, isn’t it a fact that when the Union submitted 
a proposal and a complete draft of a proposed agreement, 
that you went through every clause and indicated to, them 
(54) which clauses you objected to, which clauses you 
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wanted changed, your attorney did this, that every clause 
has been either discussed or passed over as being noncon- 
troversial? A. I think, in the main, we proceeded from a 
new draft of a contract— 


Q. Right. A. —submitted by AFTRA and it has been 
intermixed between the new and the old. 


Q. Well, I show you, for example, the new draft, or one 
of the drafts that was submitted to you by AFTRA. 


Are you familiar with this, is that one of the drafts that 
was submitted by AFTRA? A. I’ve seen this. 


Q. Right. 


And 18, which is marked in pencil, as the previous 14 on 
the AFTRA draft, is the same clause, is that correct, that 
was in the previous agreement? A. You would have to 
show me the other clause, I think it’s the same clause. 


Q. All right, I'll show you the other clause. A. It ap- 
pears to be the same. 


Q. All right, and there was no — or there has not been 
to this point any discussion or objection? A. I don’t recall 
that we have ever gotten to that clause. 


(55) Q. Are you, in addition to — strike that. 


Do you hold personally any office in The Hearst Corpora- 
tion? A. I’m a Vice President for WBAL-TV. 


Q. Of The Hearst Corporation? A. I’m a Vice President 
of The Hearst Corporation for WBAL-TV. 


Q. For WBAL. 


And you represent then the WBAL Division with respect 
to The Hearst Corporation, is that correct? A. I think that 
would be a proper— 


Q. And, as such, do you sit on the Board? A. No, I do 
not. 


Q. Oh; now, do you know whether Mr. Burk is also a 
Vice President of The Hearst Corporation for WBAL? A. 
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I know he has a title of Vice President, I really don’t know 
what his relationship is. 


Q. Well, for example, in communications with the FCC, 
you, Mr. Gunts, sign The Hearst Corporation by Brent O. 
Gunts, isn’t that so, Vice President? A. I sign WBAL-TV, 
The Hearst Corporation, normally. 


(Mr. Rubenstein) That’s all the questions I have. 


(56) REDIRECT EXAMINATION 
By Mr. Nelligan: 


Q. Mr. Gunts, going back to this carbon copy of news 
copy by the News American that was put on spindles in the 
event that the reporter from WBAL-TV wished to utilize 
it. 

How long ago did that happen that that effort was made, 
approximately? A. I think it was in the area of three 
years ago. 


Q. Has there been any similar attempt since that time to 
interchange news? A. No. 


Q. With respect to the various plans that Mr. Rubenstein 
has questioned you about, the salary continuation plan, 
the pension plan; are these plans in which the local 
management decides, or not decides, if they would be made 
available to employees at each property? A. This was the 
advice we were given by The Hearst Corporation, that we 
had the option to accept them, or not accept them, be- 
cause we had to pay for them. 


Q. All right, that’s my next question. 


(The Court) When you say you had to pay for them, do 
you mean that clayse in there as to paid for entirely by 
The Hearst Corporation, meant that WBAL-TV and Radio 
had to put the money up in reference to their employees? 


(The Witness) The original funding of the plan was 
(57) completely absorbed by The Hearst Corporation. 
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The annual operating expenses of the plans are a part of 
the division expenses. 


(Mr. Doyle) If it please the Court, may I have permis- 
sion to ask one or two questions on redirect of the witness? 


(The Court) Any objection? 
(Mr. Rubenstein) I have no objection. 
(Mr. Doyle) Thank you, sir. 
(The Court) All right. 
By Mr. Doyle: 


Q. Mr. Gunts, you were employed by the WBAL Division 
of The Hearst Corporation prior to Mr. — to the retirement 
of Mr. Provost, were you not? A. Yes, sir. 


Q. Will you please describe the functioning of the WBAL 
Division, the radio and television division, generally, under 
Mr. Provost’s direction? A. Mr. Provost, at that time, was 
my immediate superior and all of the activities regarding 


the station would have been handled through him in going 
to the headquarters of The Hearst Corporation. 


Q. He was, in effect, your contact with The Hearst Cor- 
poration? A. That’s correct. 


(58) Q. Now, upon his retirement, what, if any, changes 
took place in the functioning and the responsibilities as- 
signed to you? A. I was called to New York upon his re- 
tirement and Mr. Berlin and Mr. Markuson, who, at that 
time, was the Executive Vice President of the corporation, 
advised me that I would now report directly to them. 


Q. Did he give you any instructions as to how you were 
tofunction? A. He said, go back to Baltimore and operate 
WBAL-TIV as if it was your own business, if you’re in New 
York, please stop in to see us. 


Q. In connection with paragraph 14, therefore, since 
November, 1966, if that paragraph were applicable today, 
who would give consideration and approval of the contract 
by The Hearst Corporation? A. It would have to be either 
the Executive Vice President or the President. 
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Q. Would you have the authority here? A. I have the 
authority here. 
(The Court) To do what, now? 
You have the authority here to sign the contract? 


(The Witness) To conclude the contract without refer- 
ence to New York. 


(59) (Mr. Doyle) That’s what I was going to ask. 
By Mr. Doyle: 


Q. And when the contract is concluded, for whom will 
it be signed by Hearst? A. Will it be signed by Hearst? 


Q. For whom, or by whom will it be signed? A. It will 
be signed by me. 


(Mr. Doyle) That’s all. 


RECROSS EXAMINATION 
By Mr. Rubenstein: 
Q. I would like to have some recross on this last point. 
(The Court) All right. 
By Mr. Rubenstein: 


Q. Is it your testimony, prior to November, 1966, the 
ultimate authority in Baltimore was Mr. Provost? A. 
Correct. 


Q. The Hearst Corporation representative. 


That after November of 1966, you were called to New 
York and you were told, well, now, Mr. Provost retired 
and we're going to do it this way, which is the way now 
that you would be given the authority. 


Now, isn’t it true, Mr. Gunts, that tomorrow Mr. Berlin 
could call you to New York and say, we're going to have 
Mr. Smith down here, who is going to exercise the (60) 
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authority on the station on behalf of The Hearst Corpora- 
tion? A. I don’t understand your question. 


Q. Well— A. Isn’t it true— 


Q. Isn’t it true that Mr. Berlin and the Executive Vice 
President of The Hearst Company, those who called you 
to New York in November of 1966 and gave you the author- 
ity about which you've testified, could call you to New 
York tomorrow and take that authority away from you and 
operate it as it was operated prior to November, 1966? A. 
Tassume he has this right, if he could call me once, he could 
call me again. 


* * * * * * 


(61) BRENT GUNTS, 


resumed the witness stand, and having been previously 
sworn, testified further as follows: 


(The Clerk) Just be seated, Mr. Gunts, you are still 
under oath, sir. 
FURTHER REDIRECT EXAMINATION 
By Mr. Nelligan: 


Q. Mr. Gunts, I show you a pamphlet entitled Group 
Insurance Program, WBAL, at the top. 


Would you identify that, please, for us? A. This is a 
description of the WBAL Division, Health and Hospital 
Plan, the Major Medical and the Blue Cross Plan. 


Q. Currently in existence? A. Currently in existence. 


Q. And how did that come to be? A. It was set up by 
our division through Tongue Brooks with the Monumental 
Life Insurance Company and the Maryland Blue Cross and 
Blue Shield. 


Q. And how is it financed? A. By the WBAL Division. 


Q. Now, was any consideration given to any other pro- 
gram? A. There is a Hearst Health and Hospital Plan 
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which (62) was given consideration, but which we didn’t 
feel was quite rich enough for what we wantéd in our 
division, and we rejected that plan and set this plan up on 
our own. 


Q. All right. 


When did that happen, approximately? A. A year anda 
half, two years ago. 


(Mr. Nelligan) Thank you, I see. 
No further questions. 


FURTHER RECROSS EXAMINATION 
By Mr. Rubenstein: 


Q. Who is covered by that plan, Mr. Gunts? A. All of 
the personnel working in the WBAL Division. 


Q. Whether they are Union or not? A. That’s correct. 


Q. And whereas the Hearst plans are available by the 
nature of the plans only for non-Union personnel? A. No, 
not the Health and Hospital Plans. 


Q. No, I’m — the Health and Hospital Plan is not, you 
say, available— A. Is not. 


Q. —only for— A. Would you repeat the question? 


Q. The Hearst Health Plan that you rejected, isn’t that 
available to employees on the same basis as the retirement 
plan and the salary continuation plan? (63) A. No, sir. 


Q. Are you sure of that? A. Yes, sir. 
* * * * * * 
(67) ALFRED BURK, 


was called as a witness for and on behalf of the Plaintiff, 
and, having been first duly sworn, testified as follows: 


(The Clerk) Give your name, sir. 
(The Witness) Alfred Burk. 
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(The Clerk) Alfred Burk? 
(The Witness) B-u-r-k. 
(The Clerk) B-u-r-k. 


DIRECT EXAMINATION 
By Mr. Nelligan: 
Q. By whom are you employed, Mr. Burk? A. Em- 
ployed by The Hearst Corporation. 
(The Clerk) Can you hear the witness? 
By Mr. Nelligan: 


Q. The division? A. WBAL Division of The Hearst Cor- 
poration. 

Q. In what capacity? A. General Manager of WBAL- 
AM and FM Radio Stations. 


Q. And for how long have you operated in that capacity? 
(68) A. Approximately four years as General Manager. 


Q. Now, were you present here this morning when Mr. 
Gunts testified? A. Yes, I was. 


Q. And you heard his testimony on his direct exami- 
nation, at least, with respect to the areas of his responsibil- 
ity and authority and the relationships that exist vis-a-vis 
his division and The Hearst Corporation in New York, and 
also his division and sister divisions, and you have also 
heard him testify on direct examination concerning his 
responsibility for the formulation and determination of 
management policies and labor relations policies. 


Now, to what extent does that testimony describe the 
situation at WBAL-Radio in all those aspects? A. It is the 
same. 


Q. So that if I were to ask you all those same questions 
that I asked Mr. Gunts, you would testify in substantially 
the same manner without significant variation? A. That 
is correct. 
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Q. Now, there are several additional items that I want 
to ask you about, Mr. Burk. 


Do you recall a conversation that you had with Mr. 
Markuson and Mr. Collins, I believe it was in New York, 
regarding a difference of opinion between your division and 
the News American on promotional advertising? (69) A. 
Yes. I do. 


Q. When, approximately, did that take place? A. I 
would say about a year and a half, give or take a few 
months. 


Q. All right, tell us what it was all about. A. Mr. 
Collins and I were having an altercation, a disagreement, 
over the value of spots placed on the station in behalf of 
the News American and as compared to the spots on the 
station being utilized by the Sunpapers. 


The situation was unded discussion for a period of some 
weeks without any give being had by either Mr. Collins 
or myself. 


Then when I purchased a campaign in the Sunpaper 
weekly to run on an alternate basis with a similar cam- 
paign in the News American weekly, the discussion heated 
up somewhat to the degree that I suggested to Mr. Collins 
that we go to New York and let them, agree to live with 
whatever decision in this matter that Mr. Markuson would 
come up with, because we had not been able to agree at 
any point. 


As a consequence to this, an appointment was made with 
Mr. Markuson and Mr. Collins and I did go to New York 
and met with him. 


At that meeting, we discussed the ramifications of the 
whole situation, and at what seemed to be the conclusion 
of the meeting, Mr. Markuson said, and I quote, (70) he 
said, Gentlemen, I’m not convinced that the real element 
of the problem has presented itself here, there is something 
here beyond the considerations that have come up, I in- 
dicated that I agreed. He said, I thought so. He said, would 
you care to state what the real problem is? 
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The conversation was a bit spirited, a bit heated, and I 
declared that the crux of the situation boiled down simply 
as to who was running WBAL, me or Mark Collins. 


Mr. Markuson said, I thought so, and he said, I intend 
to straighten that out once and for all, and he immediately 
proceeded to address Mr. Collins where he told Mr. Collins 
to stay completely and totally out of “Al Burk’s radio sta- 
tion” and then turned to me and told me to stay out of the 
News American operation, and he told Mr. Collins if he 
wanted anything from the radio station he would buy it and 
pay for it like anybody else, and he told me that if I had 
occasion to use the facilities of the newspaper that I would 
have to buy them on the same basis of anyone else, and the 
meeting broke up. 


Q. Now, do you recall another conversation between you 
and Mr. Markuson with respect to the pension plan system 
or the institution of it? A. Yes. 


Q. Will you tell us approximately when that was? A. I 
would say that that was about late spring of (71) 1967, 
about a year and a half ago. 


Q. All right. 


Now, what was the contents of that conversation? A. 
We were at New York to discuss the proposed pension plan, 
and as we broke up for lunch, all of us went to the New 
York Athletic Club for lunch, and I happened to be sitting 
beside Mr. Markuson at the time, and in the table conver- 
sation that ensued. I posed a question about paying for the 
pension plan. 


I, too, am paid on a base and a percentage of the profits 
and my concern and my interest was, since we were giv- 
ing the plan to our employees, why did I have to take 
$2,000.00 out of the money to fund— 


(The Court) Out of what? 
(The Witness) Out of my own pocket. 
(The Court) To fund? 
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(The Witness) Yes, in other words, it would run my 
costs up and I would — I was hoping that Hearst would 
pay for it, but they wouldn’t do it, and the answer was to 
the query, which Mr. Markuson made very clear to all 
present, was that if I didn’t want the pension plan for 
WBAL-Radio, I didn’t have to take it. 


He pointed out that if Mr. Gunts wanted the pension 
plan for WBAL-Television, he could take it, or he, too, could 
decline to take it, even if I wanted it. 


(72) But, in any event, whether I took it, or whether 
Gunts took it, or whether, vice versa, he made it very 
clear that in each case we would have to live with the con- 
sequences of it, good or bad, and that he didn’t want any- 
body crying on his shoulder if things didn’t go right as a 
result of that decision. 


(Mr. Nelligan) That’s all. 


CROSS EXAMINATION 
By Mr. Rubenstein: 


Q. Mr. Burk, do you know how the license of WBAL is 
held, that is, who is the licensee with the FCC? A.I 
couldn’t hear you. 


Q. The licensee? A. WBAL-AM, FM. 
Q. Well, isn’t it The Hearst Corporation? A. I believe 


in the front of the license it calls for the call letters of the 
station. 


Q. Yes. A. I recollect that it is referred to as WBAL. 


Q. Well, you have the call letters of the station, of course, 
on the license, but the licensee is The Hearst Corporation? 
A. I would presume so. 


Q. Well, don’t you know, I mean, you have correspond- 
ence with the FCC on a regular basis? (73) A. Well, I 
signed the last license myself, I have it in my bag, but I 
don’t know. 
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Q. And you signed it, Alfred E. Burk, Vice President for 
WBAL-Radio? A. That’s correct. 


Q. The Hearst Corporation? A. Yes, sir. 
Q. That’s exactly the way you signed it, right? A. Yes. 


Q. And the application, and so on, for the license is The 
Hearst Corporation by Alfred Burk, title, Vice President 
for WBAL-Radio? <A. It would seem so. 


Q. And, as a matter of fact, in a question that you answer- 
ed, that question on the FCC application, it is, other busi- 
nesses in which applicant or any officer, director, or princi- 
pal stockholder has a 25 per cent or more interest, and your 
answer, signed by you was, the applicant either owns, or 
controls through ownership of subsidiaries, all the busi- 
nesses of the Hearst organization. It is not believed that 
the question contemplates the furnishing of detailed in- 
formation concerning all these businesses since they have 
one common ownership in The Hearst Corporation, is that 
correct? A. It sounds like what I’m familiar with, yes. 


(74) Q. Right. Okay. 

Now, this dispute about what you testified— 

(The Court) Which one? 

(Mr. Rubenstein) The one with Mr. Collins. 
By Mr. Rubenstein: 


Q. This dispute was settled by going to New York and the 
Executive Vice President of The Hearst Corporation settled 
it? A. That’s correct. 


Q. Right. 


And you were also informed, I believe, when there was 
discussion about the pension plan, that he said, well, you or 
Mr. Gunts could take it or leave it, but whatever you did, 
you had to take the consequences of it? A. That’s correct. 


Q. I think that’s what you said. 
All right. 
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Now, actually, the dispute between you and Mr. Collins 
on the spots, didn’t it grow out of the fact that the advertis- 
ing of WBAL in the News American, and the advertising 
of the News American on WBAL, is on an offset basis; in 
other words no money changes hands, it’s on an offset basis? 
A. Part of it is what we refer to as trade advertising, but 
the elements of trade are cash and we work off our respec- 
tive rates, the News American pays our rate the same as 
(75) any other advertiser, and to the best of my knowledge, 
we pay the same rate that other advertisers pay the news- 
paper. 


Q. Well, the point is, do you pay cash or do you just 
trade spots with each other, so to speak? A. We don’t — 
we keep running balances of the amounts used on the re- 
spective paper and the station. 


I don’t know what would happen if the balances were 
different, but I would presume that I would have to pay 
for any lineage that I used in cash over and above that 
which they had utilized on the station, and vice versa. 


Q. But, in fact, no cash does change hands, it balances 
out? A. Yes. 


Q. You run a certain amount in the News, they run a 
certain number of spots, and at the end of some period of 
time it balances out and no cash changes hands? A. It is 
an accounting procedure based on the— 


Q. Right. A. —rate values of each respective— 


Q. Right, and an accounting procedure. 


And, of course, what Mr. Collins was complaining about 
was that the Sunpapers had come in and purchased spots 
that were more desirable than the spots, or at least in his 
opinion, more desirable than the spots that you were fur- 
nishing to the News American on this trade balance deal, 
isn’t (76) that what he was complaining about? A. That 
was partly it. 

Q. Right. 
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And he felt that since you were sister organizations that 
you should not have sold those spots to the Sunpapers? 
A. No, I don’t think that’s quite correct. 


The spots that Mr. Collins was utilizing on the station 
were the spots that he had selected originally and were the 
best that we had. 


Q. When The Hearst Corporation had a resident, so to 
speak, Mr. Provost, on the premises, was his relationship 
to you as described by Mr. Gunts? A. Yes, it was. 


Q. And in November of 1966, there was a change made 
in that relationship by Mr. Berlin and Mr. Markuson? 
A. There was a change, yes. 


Q. Now. do you have the same control, let’s say, over 
your operation that Mr. Gunts testified he has over the 
TV? A. Yes. 

Q. Such as the right to bargain collectively and reach 
an agreement on, for example, salaries of announcers that 
— without any regard to what WBAL-TV pays announcers? 
A. That’s correct. 

(77) Q. And yet, up until this point, you have had the 
same contract, there had been one contract? A. What con- 
tract are you speaking of? 

Q. Well, the contract with AFTRA, for example, was 
signed by — on behalf of the WBAL Division, Hearst Cor- 
poration, was signed by you and signed by Mr. Gunts, and 
it was one agreement, is that correct? A. That’s correct. 


Q. And you both signed it on behalf of WBAL Division, 
The Hearst Corporation? A. That is correct. 


Q. And it also contained the clause which we have read 
into the record on approval. 


Now, are you in this current negotiations, also? A. Yes. 
Q. All right. 


And has not this approval clause remained in the pro- 
posals without comment on your part? A. I don’t even 
recall it being discussed. 
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Q. That’s what I mean. 
It never was discussed even, I agree with you. 
I just want to ask you one more question. 


To come back to your testimony on direct examination, 
would this normally be the way in which disputes that 
might arise between the operation at WBAL and the (78) 
operation of the News American be settled, that is, by you 
and the publisher going to New York and settling the 
dispute? A. The only time it ever happened was that once, 
I have never given it any thought. 


I think that it was my suggestion that we take it to 
New York, but it was academic, to have an arbiter, I 
respect Mr. Collins highly, he understood the situation, and 
he was understanding of mine. 


Q. Now, do you recall when the News American re- 
porters made carbon copies of their stories available for 
the WBAL news people? A. No, I don’t. 


Q. You don’t recall that? A. No, I don’t. 
(Mr. Rubenstein) That’s all the questions I have. 


REDIRECT EXAMINATION 
By Mr. Nelligan: 


Q. Mr. Burk, the radio operation has its own news gather- 
ing reporters, does it not? A. Yes. 


(The Court) Separate from the TV? 
(The Witness) Yes, sir. 


(79) By Mr. Nelligan: 


Q. Separate from not only TV, but also News American? 
A. Right. 


Q. You testified in answer to Mr. Rubenstein’s question 
that there was a change in 1966 following the retirement or 
death of Mr. Provost, what change was that exactly? A. 
The change was that after Mr. Provost’s retirement, I was 
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called in to New York and met with Mr. Markuson, who 
was Executive Vice President of Hearst Corporation, and 
Mr. Berlin, who was President of the corporation, who 
notified us of the change of Mr. Provost’s retirement and 
outlined the new relationship for us. 


Q. All right. 


And, briefly, how did he describe how those new rela- 
tionships would exist? A. His instructions to me were to 
run WBAL-Radio as if I owned the business, as if it were 
mine. 

By Mr. Doyle: 
Q. Mr. Burk, the trade deal that you described that exists 


between you and the News American, is a trade deal of 
that type unique? A. No, it’s very common. 


Q. In fact, does WBAL-Radio engage in similar trade 
deals with other types of media? A. We have similar 
arrangements with the Donnelly (80) Company for out- 
door billboards, with Barbett and Weichart in New York. 


It is quite common in the business. 

(Mr. Doyle) Thank you. 

(Mr. Rubenstein) I have a question or two. 
(The Court) All right. 


RECROSS EXAMINATION 
By Mr. Rubenstein: 


Q. You stated, of course, your news gathering depart- 
ment is separate from both the News American and from 
the TV side, but your collective bargaining unit of news 
people is one unit with the TV, isn’t that correct; in other 
words, when you had the election earlier this year, your 
news gathering personnel and the TV news gathering per- 
sonnel voted as a single unit? <A. I understand so, yes. 


Q. There was one area that I neglected on direct. 
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Mollie Martin appears on the radio, does she not? A. 
She does, yes. 


Q. And Mollie Martin is a trade name or a name owned 
by The Hearst Corporation to cover somebody who per- 
forms certain services, is that— A. It is a stage name, to 
whom the name belongs, I don’t know. 


Q. Well, it’s a name used by the person that appears 
(81) on radio, a women’s news and recipes, and things 
of that sort, correct? A. Well, she’s on FM Radio, she’s 
off AM, but, yes, you're correct. 


Q. And the name Mollie Martin is also a column in the 
News American?. A. I believe so. 


Q. It’s the same name, although it may be different 
persons, or it may be the same person at any given time, 
isn’t that correct? A. I really don’t know, I never have 
gotten into that aspect at all, because I wasn’t concerned 
about it; as far as I was concerned, she could use any 
name that she elected to use. 


Q. In other words, you were not concerned by the fact 
that she was using a name that had been well publicized 
through the columns of the News American, or that the 
News American was using a name that was well publicized 
through the radio media? A. No, I was not concerned. 


Q. It’s just a coincidence? A. Not a coincidence, but — 
well, I don’t understand your question; why should I be 
concerned about it? 


Q. Well, Mollie Martin is, in fact, a name, a stage name, 
that is owned not by an individual, but by The Hearst 
(82) Corporation, and is available for the radio and for 
the newspapers, and anybody else in The Hearst Corpora- 
tion that wants to use the name, Mollie Martin? A. 
Whether Mollie Martin’s name is owned by The Hearst 
Corporation, I do not know, I have no idea as to who owns 
it or how it originated or how long she has had it. 


Q. Now, there are other News American personnel who 
appear on WBAL-Radio, are there not? A. Yes. 
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Q. Such as John Steadman, Sports Editor of the News 
American, he also appears on the radio, correct? A. Right. 


(Mr. Rubenstein) I have no further questions. 


FURTHER REDIRECT EXAMINATION 
By Mr. Doyle: 


Q. Mr. Burk, who is the person who uses the name, 
Mollie Martin, do you know her real name? A. Melva 
Zaal, Z-a-a-l, I believe. 


Q. And how long has she used that name, to your knowl- 
edge? A. I don’t know. Mollie Martin was there when 
I came with the company, I don’t know how long. 


Q. Have you ever known any other person to use the 
name, Mollie Martin, other than the individual you just 
identified? (83) A. No. 


Q. Is it not a fact that the person who writes the column 
under the pen name of Mollie Martin in the News Amer- 
ican is that individual you have just identified? A. To the 
best of my knowledge. 


Q. So far as you're concerned, someone named Zaal 
uses a performing name of Mollie Martin and has used it 
over the years. is that correct? A. That is correct. 


Q. And you have never known any other individual to 
use that name other than that person, is that correct? A. 
No, because I always thought the name belonged to Mollie 
Martin because she had a beauty shop on Charles Street 
named Mollie Martin. 


Q. You say it belonged to who? 


The name, Mollie Martin belonged to who? A. To 
Melva Zaal. Mollie Martin’s name belonged to Melva Zaal, 
because she went into the beauty shop business and called 
the beauty shop the Mollie Martin Shop. 

(Mr. Doyle) That’s all. 


(The Court) All right. 
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(Mr. Doyle) May I ask one more along that line? 
(The Court) Yes. 
By Mr. Doyle: 


Q. Mr. Burk, who pays Mollie Martin for her activities 
(84) on the FM Radio? A. For FM Radio? 


Q. Yes, sir. A. We do. 
Q. WBAL Division? A. Yes. 


Q. Do you assume any financial responsibility for her 
activities in connection with the column she writes for the 
News American? A. None at all. 


(Mr. Doyle) All right. 


(The Court) Who pays Mr. Steadman, and other people, 
who appear on the radio? 


(The Witness) We do, sir. 
(The Court) You do. 


(Mr. Slaughter) Your Honor please, I call Mr. Melvin 
Street. 


W. MELVIN STREET, 


was called as a witness for and on behalf of the Plaintiff, 
and, having been first duly sworn, testified as follows: 


(The Clerk) Give your name, sir. 
(The Witness) W. Melvin Street. 
(The Clerk) W. Melvin Street? 
(85) (The Witness) S-t-r-e-e-t. 


DIRECT EXAMINATION 
By Mr. Slaughter: 


Q. What is your occupation, Mr. Street? A. I am busi- 
ness manager of the News American. 
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Q. And how long have your been Business Manager? 
A. Since March 20th, 1967. 


Q. Prior to March 20, 1967, where were you employed? 
A. With the New York State Publishers Association in 
Syracuse, New York. 


Q. How long were you employed there? A. Since Feb- 
ruary 20th of 1956. 


Q. What was your employment prior to 1956? A. Prior 
to 1956, I was employed by the Baltimore News Post, at 
that time, as Assistant to the Business Manager. 


Q. Assistant to the Business Manager? A. That’s right. 
Q. Who employed you in 1967? A. Mr. Mark Collins, 
publisher of the Baltimore News American. 


Q. And how did that come about? A. Mr. Collins called 
me up in my home in Syracuse and asked me if I would 
be interested in being the Business Manager of the News 
American. 


Q. I presume that you had subsequent negotiations with 
(86) Collins? A. I had two other conversations with Mr. 
Collins, yes. 


Q. During that time, did any representative of The 
Hearst Corporation in New York participate? <A. No, sir. 


Q. Now, Mr. Street, would you review for the Court in 
as much detail as you can your responsibilities as Business 
Manager of the News American? A. I negotiate and ad- 
minister the labor contracts, we have 11 Unions and 14 
labor contracts, and I’m directly responsible for the ne- 
gotiations and the grievances and the administration of 
the contracts. I sign the contracts on behalf of the Balti- 
more News American, under the control and supervision 
of Mark Collins, the publisher. 


I also am directly responsible for the Circulation Depart- 
ment, the Advertising Department, the Mechanical De- 
partment, and the Accounting Department. 
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Q. Mr. Street, I show you a list of names of Labor or- 
ganizations, and I will ask you to read those into the record 
and tell us what they are, please? A. The Baltimore News- 
paper Web Pressmen’s Union No. 31, representing our 
pressman and our paper handlers; Baltimore Stereotype 
Union No. 10, representing our stereotype employees; Balti- 
more Mailers Union No. 88, representing (87) our mailers, 
our bindery workers, and part-time mailers, in three sepa- 
rate contracts; Baltimore Typographical Union No. 12, rep- 
resenting our printers; Baltimore Local 2P of the LP&IU, 
‘representing our photo-engravers, Truck Drivers and 
Helpers Local Union No. 355, representing our teamsters 
and truck drivers, and our circulation district roadmen; and 
Circulation Distributors Union 503, representing the Dis- 
trict Managers and the street sales representatives; the 
News Union of Baltimore, representing office personnel, edi- 
torial, accounting, classified advertising; Lodge No. 186, Dis- 
trict 12, IAM, representing our machinists; Local No. 24, 
IBEW, representing our electrical workers; Printing Spec- 
jalties and Paper Products Union 481, representing our 
porters. 


Q. I note that you did not read the name of AFTRA, 
Baltimore-Washington Local, AFL-CIO. A. No, sir, I did 
not. 


Q. Is it correct to assume then that the News American 
has no contract with AFTRA? A. Has no contract or no 
business with AFTRA. 


Q. All right. 


Now, Mr. Street, directing your attention to the date 
of September 23rd, 1968, I will ask you if any labor situa- 
tion occurred at the News American that day which was 
of an unusual nature? A. Yes, sir. 


(88) At approximately 7:00 a.m., I received a phone 
call from Mr. Charles Duval, who is our supervisor of our 
building, informing me that there were pickets around our 
building. 
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I immediately came down to the building at approxi- 
mately 8:00 a.m., I witnessed the pickets walking around 
our building. 

Q. All right. 


How did these pickets identify themselves? A. The 
pickets were wearing the sign, I noted the sign on a card 
here, the sign read, information to the public, radio and TV 
performers on strike against WBAL, Division of The Hearst 
Corporation, American Federation of TV and Radio Artists, 
AFL-CIO. 


Q. Where were these pickets walking? A. The pickets 
were walking on Commerce Street in front of our re- 
ceiving entrance and the doorway, and also on Pratt Street 
— Lombard Street, I beg your pardon, Lombard Street. 


Q. What is located on Lombard Street? A. The main 
entrance to the News American, and also our dock, loading 
dock for the delivery of our newspapers. 


Q. What was the effect of the picketing? A. Some of the 


employees, represented by five of our Unions, refused to 
cross the picket line and honor their contract, therefore, 
we could not get out a newspaper as long (89) as those 
employees refused to report for work. 


Q. Now, let me ask you this at this time, does the News 
American have any dispute with AFTRA? A. No, sir, 
none whatsoever. 


Q. What did you do when you observed these pickets? 
A. We immediately called the international Unions, or I 
called the international President of these Unions to ask 
for their assistance in getting their local Unions and their 
members to honor their contract and report for work. 


(The Court) Now, when you say, the Presidents of these 
Unions, you mean the Unions you read off a few minutes 
ago? 

(The Witness) The Presidents of three of our craft 
Unions, the international Presidents. 
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By Mr. Slaughter: 


_ Q,. Which three craft Unions? A. The Pressman’s Union, 
the Stereotypers Union, and the Teamsters Union. 


I did not call the international President of the Team- 
sters Union, I called the local President of the Teamsters 
Union. 

Q. I see. 


Now, how long did the picketing last that day? A. The 
' picketing lasted until approximately 11:00 a.m. (90) that 
morning. 


_ Q. Do you know how they happened to be withdrawn? 
A. We were informed by the local Presidents of the Unions 
' that they were withdrawn at their request. 


(The Court) At the request— 


(The Witness) At the request of the local Union Presi- 
dent. 


(The Court) Those three? 


(The Witness) The local Union, not the international 
Presidents, I was referring before to the international Presi- 
dents I called, the request was made by the local Presidents 
of the Teamsters Union, the Stereotypers Union, and the 
Pressmen’s Union. 


By Mr. Slaughter: 


Q. Mr. Street, are there any facilities at all of WBAL-TV 
or Radio located on or near the premises of the Baltimore 
News American? A. No, sir. 


Q. Are there any personnel employed by WBAL-TV or 
Radio stationed at the facilities operated by the Baltimore 
News American? A. No, sir. 


Q. As of the 23rd of September, 1968, what knowledge 
did you have of any dispute between AFTRA, the Respond- 
ent Union here, and WBAL-Radio and TV? (91) A. Prior 
to September 23rd, I only knew what I read in the Sunday 
paper of September the 22nd. 


App. 59 


Q. Now, Mr. Street, I refer you to the date of October 2, 
1968, and I will ask you if any labor situation occurred at 
the News American that day? A. I was informed by Mr. 
Charles Duval, our superintendent of our force, that the 
pickets had arrived at our building at 5:00 am. He called 
me at 5:00 a.m. They were there at that time. 


Q. Did you personally observe the pickets subsequently? 
A. I arrived at the News American approximately quarter 
of six and did observe the pickets at that time. 


(Shown to counsel.) 


(Mr. Rubenstein) If Your Honor please, you know, we 
have not denied that they picketed the News American 
premises and with signs that were as Mr. Street identified. 


I don’t know that it’s necessary to put a lot of pictures 
into the record. I don’t know for what purpose, they are 
certainly not objectionable on any legal grounds, except 
that I think the record is unduly cluttered, it’s certainly 
not in issue. 


(Mr. Slaughter) Well, would you stipulate that the signs 
read, American Federation, TV and Radio Artists, Radio 
and TV— 


(Mr. Rubenstein) Performers. 


(92) (Mr. Slaughter) Performers, on strike against 
WBAL Division, The Hearst Corporation. 


(Mr. Rubenstein) Right. 

(Mr. Slaughter) AFL-CIO. 

(Mr. Rubenstein) Right, we would stipulate to that. 
(The Court) All right, let the record so show. 


(Mr. Slaughter) Would you likewise stipulate that the 
pickets picketed around the entire premises? 


(Mr. Rubenstein) Well, they picketed on — as the wit- 
ness testified, on Lombard Street and Commerce Street. 


* * * * * 
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(97) Q. Now, Mr. Street, what was the result of the 
picketing that began on October the 2nd? A. As a result 
of the picketing, 121 of our employees, represented by five 
labor Unions, refused to honor their contract and report 
for work that morning. 


Q. And what result did that have on the circulation of 
the News American? A. The result, it resulted in a re- 
' duction from 76 pages in our newpaper that day to 16 pages, 
a reduction from approximately 225.000 distribution to 
about 9,000 or 9,500 distribution. 


Q. And how long did that situation last? A. It lasted 
all that day. 


(The Court) That’s October 2nd? 


(The Witness) October 2nd, until approximately 10:30 
or quarter to eleven on October the 3rd. 


By Mr. Slaughter: 


Q. And that was when the matter was settled? A. The 
line was removed at that time. 


(98) Q. By agreement of counsel? A. Yes, sir. 


Q. Mr. Street, in the negotiation of your labor contracts, 
do you engage in any joint negotiations with the manage- 
ment of WBAL-TV — Radio and TV? A. No, sir. 


Q. Wait a minute. 
In connection with their labor contracts? A. No, sir. 


Q. Do they participate in negotiations with the News 
American in connection with the negotiations with the 
eleven Unions you have noted? A. No, sir. 


Q. As a matter of fact, with whom do you participate in 
your negotiations with certain of the labor Unions? A. On 
six of our labor Unions, or contracts, we negotiate jointly 
with the Sunpapers. 


* * * * * * 


(102) Q. Now, Mr. Street, in the day-to-day operations 


of the Baltimore News American, or at any other time, is 
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there any interchange of personnel between the News 
American and WBAL? A. No, sir. 


Q. Who has the responsibility for hiring and firing in 
the News American organization? A. The department 
head, subject to my approval, and also the approval of 
Mark Collins. 


Q. In the day-to-day hiring, or in the hiring process, who 
establishes the policies as to the number of employees 
needed to operate the newspaper? A. Mark Collins, the 
publisher of the News American. 


Q. Does he have to go to New York, if he wants to in- 
crease or decrease employees, for authority to do so? A. 
No, sir, he has the authority. 


Q. In the hiring and firing of personnel employed by 
(103) the News American, does either Mr. Collins or you 
have to either touch base with or get approval with New 
York? <A. No, sir, we do not. 


Q. Mr. Street, who sets the policies with respect to pro- 
posals to labor Unions and final agreement with labor 
Unions during the course of the negotiations with them by 
the News American? A. On those six contracts that we 
negotiate and sign jointly with the Sunpapers, we jointly 
develop the framework or the policy that we will follow in 
relation to our negotiations in our contracts and proposals. 


Under the remainder of the contracts that we alone have 
with the Unions, before mentioned, we locally decide and 
determine exactly what we are going to offer, what we 
will accept, and what we will put in our contracts. 


Q. When you say, we, locally, I assume you mean you 
and Mr. Collins together with — in consultation with your 
department head? A. That’s right. 


Q. Now, in establishing these policies, do you have any 
contact or any consultation with either Messrs. Gunts or 
Burk? A. None whatsoever. 
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Q. What counsel or advice, if any, do you receive from 
The Hearst Corporation in New York? (104) A. None 
whatsoever. 


Q. It has been testified earlier that there is a law firm 
in New York which is available for advice with respect 
to labor relations matters. 


Have you ever had occasion to contact that law firm 
for advice? A. No, sir, I have not. 


Q. As a matter of fact, who are the labor relations coun- 
sel for the News American in Baltimore; if you need advice, 
to whom do youturn? A. We would call our local counsel, 
the Sherbow, Shea and Doyle firm. 


Q. All right. 


Now, Mr. Street, turning to some of the business opera- 
tions of the company, what accounting operations does the 
News American have? A. We have our own accounting 
system, our own P & L statements, and our own budgets, 
and our own Accounting Department. 


We pay our own bills, receive our own revenues, and 
handle— 


Q. Do you pay taxes? A. We pay taxes. 


Q. Out of what account? A. We pay it out of the News 
American revenues. 


(105) Q. Who signs the checks? A. I do. 


Q. Do you develop budgets? A. I develop a budget at 
the beginning of the year and revise it quarterly. 


Q. In developing and revising your budgets, what con- 
sultation with or advice from The Hearst Corporation in 
New York do you have? A. None whatsoever. 


Q. Who establishes the editorial policy of the News 
American? A. The Editor, Mr. Sterling Noel, along with 
his Managing Editor, subject to any veto rights of the 
publisher. 
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Q. When you say, of the publisher, who do you mean? 
A. Mr. Mark Collins. 


Q. I believe the News American runs certain syndicated 
columns in its paper, either daily or Sunday editions? A. 
Yes, sir, we do. 

Q. Who contracts for those syndicated columns? A. We 
do, the Baltimore News American does. 


Q. What control does The Hearst Corporation exercise 
over these contracts? A. No control at all. 


Q. What is the King Features? (106) A. That’s a di- 
vision of The Hearst Corporation. 


Q. What— A. It’s a syndicate, it— 


Q. What does it provide? A. It distributes syndicated 
articles by special writers and features. 


Q. Does the News American avail itself of these prod- 
ucts of King Features? A. Yes, we do. 


Q. Where are these services contracted? A. Locally, by 
the News American. 


Q. What is the authority of Mr. Collins and the News 
American with respect to the use or nonuse of King Fea- 
tures services? A. Complete and absolute, he can decide 
whether he wants to use them, what he wants to use, or 
whether he wants to use any of them at all. 


Q. What news or wire services does the News American 
subscribe to? A. We have the Associated Press, the UPI, 
and their photo services, the Chicago Daily News services, 
and the London Daily Express service. 


Q. Are you familiar with a News Week Magazine serv- 
ice? A. Yes, we also recently subscribed to that. 


(107) (The Court) What? 
(Mr. Slaughter) News Week. 
(The Court) Oh, News Week. 
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(Mr. Slaughter) Yes, sir. 
By Mr. Slaughter: 


Q. Now, under whose authority do you subscribe to these 
services? A. The recommendation of Sterling Noel and 
the approval of Mark Collins. 


Q. Again, are these contracts executed — negotiated 
and executed locally? A. Yes, sir. 


Q. And in so subscribing, to what extent does the News 
American operate on direction and control of The Hearst 
Corporation in New York? A. None whatsoever. 


Q. What is the Hearst Headline Service? A. That’s 
a division of The Hearst Corporation, it provides national 
news coverage for Hearst newspapers. We have seven di- 
visions, and the seven divisions receive the services from 
the Hearst Service. 


Q. Under what mandate, if any, is the News American 
with respect to the use of the Hearst Headline Service? 
A. No mandate whatsoever. 


Q. You can choose it, or not? (108) A. We have the 
right to decide locally, Mr. Mark Collins has the authority 
to decide whether or not it is going to be used. 


In fact, I believe we use less than 10 per cent of the 
material sent to us by the headline service. 


Q. And, again, do you pay locally for what services you 
do use? A. Yes, sir, we do. 


Q. What is Hearst Enterprises? A. It’s an organization 
that’s a division of The Hearst Corporation which purchases 
newsprint and can be called upon for other purchases 
when it’s decided by the local newspaper division to call 
upon them to do so. 


We, locally, have used them to buy newsprint for us. 


(The Court) All right, I think we better take our 
Juncheon recess now. 
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(Whereupon, at 1:00 o’clock p.m., a Juncheon recess was 
taken until 2:00 o’clock p.m.) 
(109) Afternoon Session 


(Met, pursuant to the taking of the recess, at 2:00 
o'clock p.m.). 


(Mr. Slaughter) Your Honor please, may I confer with 
counsel? 


(The Court) Yes. 
(Conference among counsel.) 


W. MELVIN STREET, 


resumed the witness stand, and, having been previously 
sworn, testified further, as follows: 


(The Clerk) Be seated, Mr. Street, you are still under 
oath, sir. 
DIRECT EXAMINATION (Resumed) 
By Mr. Slaughter: 


Q. Mr. Street, I believe we ended up with a discussion 
of the — or testimony to the effect that the News American 
does purchase newsprint from Hearst Enterprises? A. 
Yes, sir, we do. 


Q. Is the News American required to purchase news- 
print from Hearst Enterprises? A. No, sir, we're not re- 
quired to. 


Q. Who pays for the newsprint? A. We do, locally. 


Q. How is the price established? (110) ll withdraw 
that. 


Does the News American receive a preferred rate in the 
purchase of newsprint? A. Yes, we do. 


Q. If you can get a better rate from an organization 
other than Hearst Enterprises, may Mr. Collins exercise his 
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judgment and discretion and so purchase it? A. Yes, sir, 
he can. 


(Mr. Rubenstein) Well, if Your Honor please, before 
you answer that question, Mr. Street, we're on a very 
speculative area here, I mean, the fact of the matter is that 
they purchased their newsprint from Hearst Enterprises, 
and as to what they may do is — I think it’s irrelevant. 
It’s what they do do. 


Unless there are examples of how he said, no, I don’t 
want this and I want to buy my own newsprint, of course. 


(The Court) No. Objection overruled. 
You may, of course, explore it on cross-examination. 
(Mr. Rubenstein) All right. 


(The Court) As to instances where he has exercised his 
discretion. 


All right. 
By Mr. Slaughter: 


Q. Mr. Street, in what area, if any, does the News (111) 
American compete with WBAL-TV and Radio? A. We 
compete in the area of advertising dollars, not only WBAL, 
but the other news media in town, and also compete in 
news, we try to be first with the news. 


Q. Now, explain what you mean when you say you com- 
pete with respect to advertising dollars? A. Any adver- 
tisers that are patronizing WBAL or any other radio or 
TV station, we certainly make contact with to try to get 
them to use the News American as an advertising medium. 


Q. In that connection, do you, likewise, compete with 
the Baltimore Sun? A. Yes, sir, very much so. 


Q. Now, in connection with your advertising operations, 
how do you obtain advertisements in the press? A. We 
have our own local staff covering the local advertisers, we 
have a national staff covering national advertisers, we also 
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have and retain Key Marketing Services, which is a division 
of The Hearst Corporation. 


Q. Is there any interchange of personnel between your 
Advertising Department and other departments, either of 
The Hearst Corporation or of WBAL-Radio and TV, or 
other marketing organizations with which you deal? A. 
No, sir. 


Q. Who establishes the rates charged by the News 
(112) American for its advertising, or the advertising it 
carries in its newspapers? A. The News American per- 
sonnel, namely, Mr. Collins, with the advice and considera- 
tion from me and the Advertising Director. 


Q. Now, I believe there has been some testimony that 
there is, in fact, an advertising contract with WBAL. 


Are you familiar with that contract? A. Yes, sir. 


Q. What is the value, approximately, of that contract? 
A. Approximately $60,000.00. 


Q. How was that contract arrived at? A. By negoti- 
ations. 


Q. How do the rates compare with respect to other ad- 
vertising outlets used by the News American? A. We 
have a rate card, a public rate card, and WBAL is charged 
the same rate as any other advertiser. 


Q. Now, do you, likewise, have contracts with the radio 
station for running advertisements of the newspaper? A. 
That’s right. 


Q. How is the rate established there, who establishes the 
rate? A. It’s the contract rate, which is available to all 
advertisers. 


Q. Is that rate established by The Hearst Corporation? 
(113) A. No, sir. 


Q. And who pays these rates? A. The Baltimore News 
American Division. 
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or TV? A. Yes, sir. 
Q. And vice versa? A. Yes, sir. 


Q. What contracts do you have with other advertising 
media in Baltimore? A. We have one with WJZ-TV. 


Q. That’s the Westinghouse station? A. Yes, sir. 


We have it with at least six or eight other radio stations. 
WCAO, WCBM, WITH. 


Q. Some of the smaller stations, perhaps? A. Some of 
your smaller stations, ’'m not sure of now. 


Q. Mr. Street, I show you a document which is entitled, 
the News American Hospital, Surgical, Medical, Major 
Medical Expense Program. 


I will ask you to look at that. and ask you, also, to 
testify whether or not you are familiar with it? A. Yes, 
sir, I am. 


Q. What is that program? (114) A. It’s a program for 
some of the News American employees. The majority of 
our employees have a hospitalization plan, but for those 
employees who have elected during the negotiations to give 
up the duplicate coverage carried by the Equitable Insur- 
ance Company, duplicate through the Blue Cross-Blue 
Shield, we have instigated a major medical plan. 


Q. With whom is that plan? A. It’s now in effect with 
the News Union of Baltimore, the electricians, the machin- 
ists, and it has been offered to the pressmen and the circula- 
tion distributors. 


Q. Who underwrites the plan? A. We do here, locally. 


Q. At whose initiative was this plan drawn up? A. It 
was drawn up locally here, made available to the exempt 
personnel, and then during negotiations for those who 
wanted to give up the duplicate coverage by the Equitable 
plan, we would, at their election, let them accept the major 
medical. 
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The three Unions I just mentioned accepted the major 
medical plan in addition to the basic Blue Cross-Blue 
Shield coverage and gave up the Equitable plan. 


Q. What part did The Hearst Corporation play in the 
evolution of this plan? A. None at all. 


(115) CROSS EXAMINATION 
By Mr. Rubenstein: 


* * * * * * 


(115) Q. Now. your predecessor, Mr. Mills, was he your 
predecessor? A. Yes, sir. 


Q. Right. 


Now, Mr. Mills was, however, a Hearst employee, was 
he not, in that he had come to Baltimore from another 
Hearst paper and had been in the Hearst organization? A. 
Yes, sir. 

* * * * * * 

(117) Q. Now, if your know, to whom does Mr. Collins 

report? A. To the Executive Vice President. 


Q. Who is? A. Mr. Frank Massey. 


Q. And that is the gentleman whose name was men- 
tioned? A. That’s right. 


Q. Before, is that correct, the Executive Vice President, 
and that’s the Executive Vice President of The Hearst 
Corporation? (118) A. That’s right. 


Q. And he also reports to Mr. Berlin, who is the Presi- 
dent of The Hearst Corporation. I assume, is that so? A. 
I’m sure he can call upon Mr. Berlin. whether he reports 
to him, I do not know. 


Q. Now, the budget, you stated that you make up a bud- 
get, the budget — is that budget not submitted to New York 
for approval? A. No, sir. 


Q. You do not have to submit any budget to New York 
at all? A. Isubmit a budget to New York, yes, sir. 
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Q. Well, you submit it to New York. 


Why do you submit it to New York? A. So they will 
know what we anticipate our revenue and expenditures to 
be. 


Q. And, also, so that they can approve it? A. It’s never 
been approved, to my knowledge. 


Q. You mean it has never been disapproved? A. It has 
never been approved or disapproved. 


Q. But it is submitted? A. It is submitted. 
= * * ” * * 


(119) Q. Well, has the News American ever taken a 
position that it no longer wanted to use the Hearst services, 
the variety of Hearst services that are made available? 
(120) A. In total? 


Q. In total, yes? A. Not to my knowledge. 


Q. And the discretionary aspect is the fact that, I think 
as you testified, many times the number of stories will 
come out of the services than the News American, or any 
one newspaper, can possibly use, therefore, you have 
discretion to say, well, we’re only going to use three stories 
today, although there may be 87 that have come over the 
wire, isn’t this the discretion that you're talking about? 
A. No, sir. 


Q. You’re saying that you have discretion to tell King 
Features that we're no longer going to use any of your 
service? A. Yes, sir. 


Q. But it has never been done? A. Not to my knowl- 
edge. 


Q. Well, how do you know you have that discretion? 
A. We've been informed of such. 


Q. By whom? A. By Mr. Berlin and Mr. Markuson. 


Q. They have told you that you are free not to use in 
toto any of the Hearst services that are available? A. 
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They have told us that we have the discretion to decide 
what services we will use. 
* * * * * * 

(122) Q. He has told you, you don’t have to buy your 
newsprint from Hearst Enterprises if you can get a better 
price some place else, is that what he told you? A. 
Whether he said it in those exact words, I do not know, 
but he did let me know that I could buy newsprint from 
another supplier if it was in our interest to do so. 


Q. But, as a matter of actual fact, you could never get a 
better price from anybody else, could you? A. That I 
don’t know, sir. 


Q. You've never tried? A. At the present time Thaven’t 
been aware of any better price. 


Q. And how is that price established, do you know how 
that price would be established, that’s available to your 
paper? A. Because of quantity discounts. 


Q. Quantity discounts to the total Hearst papers, all 


the papers that The Hearst Corporation has that buys its 
(123) newsprint from Hearst Enterprises, then, of course, 
each individual Hearst paper is able to get a quantity dis- 
count, is that what you mean? A. I assume so, yes, sir. 


* * * * - * 


(124) Q. Well, was that not upon advice of counsel? A. 
Mr. Sherbow. yes. 


Q. Right. 


And that is the same Mr. Sherbow who a little while 
ago was identified as counsel for WBAL? A. The same 
law firm. 


Q. Same law firm. 

* bd bad * * * 

(127) (Mr. Rubenstein) Mr. Doyle is, of course, correct, 
and I identify the office of Sherbow, Shea and Doyle, as 
well as the office of Lipton, Brennan and Wasserstrom, as 
attorneys for Hearst, and I did not mean to slight Sher- 
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bow, Shea and Doyle, because I do consider them attorneys 
for the Hearst interests in this city, but I do think that 
a common labor relations counsel, the Board has mentioned 
it, the Court mentioned it in the Miami Newspaper Printing 
Pressmen’s case as a factor, they didn’t give any weight to 
' jt in that particular case. but it was, apparently, extensively 
litigated. 

(The Court) Well, you have common counsel, they 
represent the News American and WBAL, so what do you 
want to bring in the New York firm and hurt their feelings 
for? 

sa * * * * * * 

(128) Q. But Mollie Martin does write a column for the 

News American, is that correct? A. Yes, sir. 


Q. And she does appear on WBAL? A. Yes, I under- 
stand she does. 

* * * * * * 

(129) Q. You also said something that I didn’t quite 
catch here at the end, something about when Mr. Slaughter 
was questioning you about the hospital program, you said 
that they could take this hospital program and something 
about duplicate coverage with the Equitable plan. 


What was the Equitable plan, that you were talking 
about? A. It was a company-wide plan. 


(130) Q. When you say company-wide, you mean what 
company-wide? A. The News American Division. 


It was a master contract with The Hearst Corporation. 
It was throughout the News American and, of course, dur- 
ing the negotiations, we have negotiated in Blue Cross and 
Blue Shield in the contracts, so during my negotiations 
since I’ve been in Baltimore. we have negotiated out the 
duplicate coverage and given either the major medical or 
added to their pension plan. 


Q. Right. 


But so that the record is clear, the duplicate coverage, 
or the Equitable plan you were talking about, is a Hearst 
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Corporation plan that was available to all the employees 
of the News American Division, as well as to many other 
employees of The Hearst Corporation in, perhaps, Balti- 
more, or elsewhere, isn’t that correct? A. Yes. 


Q. Right. A. No, I say yes, I don’t know whether — 
it was available to the News American, I don’t know 
whether it was available to all. 


Q. But you do know that the master contract was a 
Hearst Corporation master contract? (131) A. I know 
that our participation was through The Hearst Corporation 
at that time. 


Q. Right. A. Whether it is now, I don’t know. 


Q. And, of course, what had happened, or what has 
happeried, is that as the individual crafts and Unions nego- 
tiate, they have — some of them have their own plans, their 
own Health and Welfare Plans, or prefer other types of 
coverage and have been able to negotiate these plans, is 
that right? A. That’s right. 


Q. Now, similarly, the retirement plan, there is avail- 
able to certain personnel of the News American, The 
Hearst Corporation Retirement Plan, isn’t that so? A. 
That’s right. 


Q. And that is the same plan that I think we described 
this morning when Mr. Gunts was on the stand as being 
available to the personnel at WBAL? A. This I could not 
say. 

Q. Well, would you recognize this booklet that I showed 
to Mr. Gunts this morning, do you have any knowledge 
of that? A. Yes. 


Q. And is that the plan that is available to News Ameri- 
can personnel? (132) A. Yes, sir. 


Q. Right. 


I would like the record to show that this is the same 
booklet that Mr. Gunts testified this morning as being 
available to WBAL personnel. 
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Do you also have at the News American available a Con- 
tinental Insurance Company Plan for Salary Continuance? 
A. For some employees. 


Q. For some employees. 


And, again, I would show you this certificate of insur- 
ance and this little booklet and ask you to identify that, is 
that the same plan? A. Yes, sir. 


Again, I would like the record to show that this is the 
certificate of insurance made out to Mrs. Ann Hoffman 
that Mr. Gunts identified this morning, as well as the 
booklet that he identified. 


I just want to come back to one point. 


Isn’t it a fact that The Hearst Corporation in New York 
sends through the wires certain editorials that you must 
print? A. No, sir. 

Q. That is not. 


And, for example, I notice as a subscriber of the News 
American that Mr. Hearst has an editorial on the (133) 
front page of the Sunday American, every Sunday. 


Do you have — is it your testimony that you have the 
discretion to say, well, we’re not going to print that? A. 
I don’t have that discretion, Mr. Collins and the Editor have 
that discretion, yes. 


Q. Mr. Collins and the Editor have that discretion? A. 
Yes, sir. 


Q. And you know of this of your own personal knowl- 
edge? A. Yes, sir. 


Q. Based on what they told you? A. Yes, sir. 


Q. To your knowledge, again, with respect to articles 
such as Mr. Hearst’s editorials, have they ever exercised 
that discretion? A. This I could not answer. 


Q. Have you ever been aware of any exercise of it? A. 
No, sir. 
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(Mr. Rubenstein) That’s all. 
Well, let me ask you this. 
By Mr. Rubenstein: 


Q. There are, however, editorials and material that are 
sent to you by Hearst, which you do print? A. Not sent 
to me, sir. 


(184) (The Court) What? 
By Mr. Rubenstein: 
Q. Sent to the newspaper? A. Yes, sir. 
Q. Right. 
(The Court) That they what? 


(Mr. Rubenstein) That they do, in fact, print matters 
which originate from The Hearst Corporation in New York. 


(The Witness) Yes. 


REDIRECT EXAMINATION 
By Mr. Slaughter: 


Q. Mr. Street, in connection with this retirement plan, 
isn’t it a fact that you have also retirement plans which 
have been negotiated with the various labor Unions? A. 
Yes. 


Q. To represent the employees of the News American? 
A. Yes, sir, we have several. 


Q. And they are separate and apart from this plan in 
the blue book here about which Mr. Rubenstein questioned 
you, isn’t that correct? A. Yes, sir. 


Q. Who actually is covered under this plan that Mr. 
(135) Rubenstein asked you about? 


Tll show you page 4. 
(Handed. ) 
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All right, who would be covered under that plan? A. 
Employees that are not covered by a collective bargaining 
agreemnt or who are not covered by a plan by which the 
News American, or any division of the News American, 
contributes. 


Q. One question, Mr. Street, were you directed by any- 
one from New York to file the charges which gave rise to 
these proceedings? A. No, sir. 

” ~ * - * 


(137) (The Court) All right. 


(Mr. Rubenstein) If Your Honor please, there is one bit 
of testimony which we want to put into the case which 
we can do by way of stipulation. 


(The Court) All right. 
(Mr. Rubenstein) And then we'll rest. 


(The Court) All right. 
(Mr. Rubenstein) Pursuant to my request that had been 


made prior to this— 
(The Court) Ahuh. 


(Mr. Rubenstein) —and based on some information, 
there is in existence, personal service contracts between 
The Hearst Corporation (Baltimore News American Divi- 
sion) a Delaware corporation hereinafter referred to as 
Hearst, and— 


(The Court) Now, wait a minute, between Hearst Cor- 
poration (Baltimore News American— 


(Mr. Rubenstein) American Division) a Delaware cor- 
poration hereinafter referred to as Hearst. 


(The Court) Okay. 
(Mr. Rubenstein) And the following certain individuals. 
These individuals are Louis Azrael, Tom Cofield, Frank 


DeFilippo, Warren Perry, Joan Rodgers, E. Sechtman, 
John Steadman, and Melvin Street, and in addition there 


App. 77 
is an agreement between The Hearst Corporation and 
Mark F. Collins. 
(138) (The Court) Now, wait a minute. 
These are Hearst Corporation (Baltimore News Ameri- 
can Division). 
(Mr. Rubenstein) Right. 


(The Court) Now, you're telling me about a contract 
between Hearst Corporation only? 


(Mr. Rubenstein) 


Yes, Hearst Corporation and Mark Collins, and Your 
Honor will see, because the agreements are identical ex- 
cept for certain specifics. 


(The Court) All right. 


(Mr. Rubenstein) But for the point of this— 
(The Court) All right. 


(Mr. Rubenstein) And Mark F. Collins, Publisher. 
(The Court) All right. 


(Mr. Rubenstein) Each of these agreements contain the 
following: 


The Hearst Corporation shall have the right to transfer 
— and then it either says employee or the specific name 
of the employee, some of them say employee, and some of 
them say Steadman, or whoever the individual is — to 
any of its divisions or to any property operated, directly 
or indirectly by it, or to assign this agreement to any cor- 
poration owned or controlled, directly or indirectly by it. 


(139) Now, we would like the record to show that each 
of these agreements are printed agreements with certain 
typed material in the proper spaces covering some com- 
pensation, and things like that, which would be peculiarly 
unique to that particular person. 


And with that, the Respondent would rest. 


I’m sorry. I would like the record to make a correction. 


The Collins agreement also is by and between The 
Hearst Corporation, Baltimore News American Division, 
| and the difference is that the Collins agreement is signed 
at the back, and I think this is what threw me off, by The 
Hearst Corporation by Markuson, Executive Vice President, 
' and the other agreements that I mentioned are signed by 
Mr. Collins, The Hearst Corporation, Baltimore News 
American Division, by Mark Collins, Vice President; and I 
think it can be stipulated Mr. Collins is a Vice President of 
The Hearst Corporation. 


Would that be stipulated? 
(Mr. Slaughter) So stipulated. 


(Mr. Doyle) I don’t know whether we can further — 
that part of the stipulation is all right, I don’t know how 
we get into the record, though, the fact that it has never 
been exercised, these witnesses would so testify, Mr. Street 
to the extent of his knowledge would so testify, that that 
(140) transfer clause has never been utilized. 


(The Court) Will you stipulate to that? 


(Mr. Rubenstein) No, we will not stipulate to that be- 
cause I think the record has shown with respect to one or 
two of these people that they appear on WBAL and they 
write for the News American. 


(Mr. Slaughter) But as independent contractors, if Your 
Honor please. 


(The Court) Yes, the record so far is that when Stead- 
man appears on WBAL, or White, or some of these others, 
he appears as an independent contractor and he is paid 
the same as anybody else who they may get from the Sun- 
paper or anyone of that nature. 


(Mr. Doyle) They are considered, if the Court please, 
freelance performers under the AFTRA contract and they 
are paid in accordance with that provision of that contract. 
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(The Court) Well, is there a contract — what are you 
referring to now, Mr. Doyle? 


(Mr. Doyle) I say, Mr. Steadman, who is paid and who 
is employed by the News American, if he comes on the 
radio station, he has a separate deal with the radio station 
and gets whatever rates are negotiated there. 


(The Court) Is there any provision in their contract with 
Hearst, the News American provision, that that is so? 


(141) (Mr. Doyle) No, sir. 
This is a special, this is an independent arrangement. 


(The Court) But there is testimony to the effect and it 
has been unrefuted that when these men appear on WBAL- 
Radio or TV that they get paid by WBAL-TV in the one 
case or WBAL-Radio— 


(Mr. Doyle) Correct. 


(The Court) —on the other, and that they are paid the 
same rate as anyone else who WBAL-TV or Radio might 


hire for the specific purpose from anywhere, the Sun- 
papers or anyone else. 


(Mr. Rubenstein) Yes, sir, but I don’t think — that is 
not the issue that I’m trying to bring to the Court. 


The testimony also was, for example, that somebody who 
appears on WBAL on one of these programs, and if he 
could be an employee of WBAL, and I think I used Mr. 
Neal Friedman as an example with Mr. Gunts in the testi- 
mony. Mr. Friedman being an employee and one of the 
members of this unit; he, too, receives the stipulated sum 
for an appearance on that program, but the issue really is 
this, the issue is not whether he gets paid or whether it 
comes out of pocket A or pocket B, the question is that 
this company now, for Mr. Steadman and some of these 
individuals, have the right to say to Mr. Steadman, you 
will appear on WBAL tomorrow night at (142) 7:30. 


(Mr. Doyle) No, sir. 
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(Mr. Rubenstein) And Mr. Steadman may get paid a 
certain rate in accordance with a contract and it may come 
out of WBAL’s pocket, but that does not mean that Mr. 
Steadman is an independent contractor and has contracted 
with the station independently to appear. 


(The Court) Well, the way I take the provision that you 
have stipulated — reading this stipulation that apparently 
has been agreed on in reference to the two contracts, one 
between personnel, certain personnel, Louis Azrael, et cet- 
era, Hearst Corporation, the News American, Baltimore 
Division, which was signed by Mark Collins as Vice Presi- 
dent of The Hearst Corporation, and, again, the — well, 
let’s just take that for a minute; what I take that to mean 
is that if The Hearst Corporation, Baltimore Division, 
wished to transfer these men to any of its divisions, or to 
any property operated by it, and assigned it, or to any 
assignee, I mean, assign it to any corporation owned or 
controlled directly or indirectly by the — meaning The 
Hearst Corporation, they can do so. 


Now, wait a minute, let me get through. 


Now, that doesn’t mean that every time Steadman goes 
on WBAL, either Radio or TV, that Mark Collins, the 
Vice President of The Hearst Corporation, says go over to 
(143) WBAL. 


(Mr. Rubenstein) As a practical matter, I’m sure it 
doesn’t work that way. I quite agree. 


(The Court) What I would take it to mean, if, for ex- 
ample, he said, well, go to the so-called roving editorial 
staff with Hearst, or something like that, Milwaukee, that 
they would have to do it, unless they want to quit. 


(Mr. Rubenstein) Well, I think, Your Honor, that the 
only way in which I can make the point is to have the 
entire contract into evidence, rather than— 


(The Court) Well, put it into evidence. 


(Mr. Rubenstein) For example, the first paragraph says, 
Hearst hereby employs Steadman as Sports Editor of the 
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News American and Steadman agrees to render his services 
to Hearst as such Sports Editor, together with such other 
services as shall be required of him from time to time by 
Hearst. 


Now, I think that we can make copies of this. I noticed 
that they did, you know, black out the figures, the compen- 
sation figures, which don’t necessarily, have any place in 
this hearing and I certainly am not concerned with it. 

(The Court) All right. 


(Mr. Rubenstein) And I think that I would then re- 
quest that we make photostatic copies. 


(144) (The Court) Put it in as your Exhibit No. 1, or 
whatever you want to do, but I’m not interested in the 
individual situation. 

(Mr. Rubenstein) Well, I’m not either. They’re all the 
same, or virtually the same. 


(The Court) It seems to me that what we're talking 


about is a matter of argument, isn’t it? 
(Mr. Rubenstein) Well— 


(The Court) You say it means one thing, they say it 
means another. 


(Mr. Rubenstein) Yes, but I think the fact that there 
are individuals and, of course, this is the only point I’m 
making, that personal service contracts which give the 
employer certain powers, whatever they are, it speaks for 
themselves. 


* * * * * * 
(152) BRENT GUNTS, 


resumed the witness stand, and, having been previously 
sworn, testified further as follows: 


(The Clerk) Take the stand, Mr. Gunts. 
You are still under oath, sir. 
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DIRECT EXAMINATION 
By Mr. Slaughter: 


Q. Mr. Gunts, should Mr. Collins send Tom White over 
| to WBAL-IV with instructions that you are to hire him, 
are you compelled to do so? 

(Mr. Rubenstein) Objection. 

First of all, we went over the list of names of — and 
Tom White did not happen to be one of those with whom 
there was a personal service contract. 

(Mr. Slaughter) All right. 


(Mr. Rubenstein) But, secondly, the contract speaks for 
itself. 


(The Court) I will permit the testimony, for what it’s 
worth, as you say it does, but— 


All right. 
(The Witness) Mr. White or Mr. DeFilippo? 


By Mr. Slaughter: 
Q. Mr. DeFilippo? (153) A. Mr. DeFilippo. 
Would I be compelled to hire him? 


Q. Yes. A. Well, to the contrary. Mr. Collins would 
have nothing at all with whom I hired. 


Q. Can Mr. Collins direct what personalities you should 
hire on an independent contract basis in connection with 
specific programs? A. Absolutely not. 


. And would this apply to Steadman? A. Correct. 

. DeFilippo? A. Correct. 

. Tom White? A. Correct. 

. Louis Azrael? <A. Correct. 

. Tom Cofield? A. Correct. 

. Warren Perry? A. I don’t know him, but its correct. 
Q. Joan Rodgers? A. Correct? 
Q. E. Sechtman? A. Correct. 
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(154) Q. And Melvin Street? A. Correct. 
And Mark Collins. 
Q. And Mark Collins. 


Isn’t it a fact that when — although we are dealing 
with certain personalities in the news media area in the 
City of Baltimore, or Metropolitan Baltimore, isn’t it a 
fact that the effect of what any of these people do, whether 
they come from the News American, the Afro-American, 
or any other segment of our business society, are really 
moonlighing? 

(Mr. Rubenstein) Objection. 

(The Court) Objection sustained. 

As far as the term moonlighting is concerned. 

(Mr. Rubenstein) Well, I think it’s highly leading, also. 

(Mr. Slaughter) All right. 


By Mr. Slaughter: 


Q. Aren’t they acting — are they acting, if you know, 
on their own volition, or are they acting under direction? 
A. On their own volition. 


Could I volunteer that we also hire the — for WBAL- 
Television on his own volition, the Sports Editor of the 
Afro-American, Mr. Sam Lacey, who appears regularly on 
WBAL-TV, and who is paid by WBAL-TV for his appear- 
ances, he (155) is also the Sports Editor of the Afro- 
American newspapers. 


Q. Are you aware of any personal contracts any of these 
people we have mentioned might have with the News 
American Division? A. I didn’t know they existed. 


CROSS EXAMINATION 
By Mr. Rubenstein: 


* * * * * 


(158) Q. And your contract to manage then does not 
contain a provision which forbids people from The Hearst 
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Corporation from telling you who to hire? (159) A. No, 
it does not contain such a provision. 


Q. And so, if The Hearst Corporation had — has, which 
they do, the record will indicate the The Hearst Corporation 
has personal service contracts which entitle The Hearst 
Corporation to put these individuals into any division that 
they desire, they could put them in WBAL, whether you 
liked it or didn’t like it? A. I guess my alternative would 
be to resign. 


ALFRED BURK, 


resumed the witness stand, and, having been previously 
sworn, testified further as follows: 


(The Clerk) Just be seated, Mr. Burk, you are still under 
oath. 


That’s Alfred Burk. 


DIRECT EXAMINATION 
By Mr. Slaughter: 
Q. Mr. Burk, do you know John Steadman? A. Yes. 


(160) Q. I believe John Steadman, from time to time, has 
had a sports broadcast? A. That is right. 


Q. Does he has such a broadcast with your station, 
WBAL-Radio? A. Yes. 


Q. At the moment? A. Yes. 


Q. Where was he engaging in his sports broadcasts be- 
fore he became associated with WBAL-TV — I mean, 
Radio? A. I didn’t understand your question. 


Q. Did he have a sports broadcast with another radio 
station prior to his arrangement with WBAL-Radio? A. 
Yes, he did. 


Q. What station was that? A. WFBR. 
Q. WFEBR is not affiliated with WBAL, is it? A. No. 
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Q. What was the arrangement, and what is the arrange- 
ment, the station has with Mr. Steadman? A. Our agree- 
ment with John Steadman is two shows a day for a price. 


(Mr. Rubenstein) For what? 

(The Witness) For an agreed sum of money. 

(161) Q. Now, who negotiated that contract? <A. I did. 
Q. With whom? A. Steadman. 


Q. Either prior to, or at the time of those negotiations, 
did you have any contact whatsoever with Mr. Collins 
or ayone else from the News American? A. None at all. 


Q. During those negotiations, did you have any contact 
with any official of The Hearst Corporation in New York? 
A. No. 


Q. Is there any relationship between that contract the 
radio station has with Mr. Steadman and his employment 
as News Editor of the News American? A. None, except 


that his background as a sports man qualifies him for the 
sports job he has on the station. 


Q. Who is the Sports Editor of the Afro-American? 
A. Sam Lacey. 


Q. Do you have a similar type of contract with Mr. 
Lacey. or have you entered into similar types of contracts 
from time to time with Mr. Lacey? A. No, I haven't. 


Q. Other than your contract with Mr. Steadman, is there 
any restriction upon you as General Manager of the radio 
operation to sever that contract with Mr. Steadman and 
(162) enter into a contract for similar services with Mr. 
Lacey? A. I’m not quite sure I understand the question. 


Q. Is your contract with Mr. Steadman for a period 
of time? A. Until forbid, there is no set date. 


Q. All right. 


Does that mean that for reasons satisfactory to you as 
the General Manager, you may, with reasonable notice, 
cancel that contract? A. That is correct. 
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And he has the same right. 


Q. Now, is that pursuant to any dictates from The 
Hearst Corporation? A. None at all. 


Q. Is it pursuant to any dictates of Mr. Mark Collins? 
A. None at all. 


Q. Are you, or are you not, free to cancel that contract 
and enter into a similar contract with Mr. Lacey? A. I 
could, yes. 


OK * * * * * 


PROCEEDINGS BEFORE TRIAL EXAMINER 


(1) Before The National Labor Relations Board 
Region 5 


Case No. 5-CC-446 


In the Matter of: 
American Federation of Television and Radio Artists, 
Washington-Baltimore Local, AFL-CIO 
and 
The Baltimore News American Division, 
The Hearst Corporation 


National Labor Relations Board, 
Federal Building, Charles Center, 
Baltimore, Maryland, 
Wednesday, November 6, 1968. 


The above-entitled matter came on for hearing. pursuant 
to notice, at 10 a.m. 


Before: Samuel M. Singer, Esq., Trial Examiner. 
Appearances: 


Charles B. Slaughter, Esq. and Maurice J. Nelligan, Jr., 
Esq., Attorneys, Region 5, N.L.R.B., Federal Building, 
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Charles Center, Baltimore, Md., appearing as Counsel for 
the General Counsel. 

James J. Doyle. Jr., Esq. and Theodore Sherbow, Esq., 
Law Offices of Sherbow, Shea and Doyle, 10 Light Street, 
Baltimore, Md., appearing on behalf of the Charging Party. 

Bernard W. Rubenstein, Esq., Law Offices of Edelman, 
Levin, Levy & Rubinstein, 10 Light Street, Baltimore, Md., 
21202; and 

Samuel Levine, Esq., Attorney, Warner Building, Wash- 
ington, D.C., appearing on behalf of the Respondent Union. 

sd * * * * * 


(7) (Mr. Slaughter) If the Examiner please: 


The issue in this case is really a legal issue and it is that 
or the question is whether or not two wholly owned divi- 
sions of a corporation can constitute two “persons” under 
Section 8(b) (4) of the Act so that one of those divisions 
may be insulated under the Act from secondary conduct 


in furtherance of a dispute at the other division. There 
is no issue— 


(Trial Examiner) Excuse me. 

There are divisions and divisions and divisions— 
(Mr. Slaughter) I am going to explain. 

(Trial Examiner) All right. Go ahead. 


(Mr. Slaughter) —There is no dispute of the basic fact 
that The Hearst Corporation is the owner of WBAL-TV 
and WBAL-Radio, which, for the purposes of this proceed- 
ing, would constitute, from our point of view, the primary 
employer, and that it likewise owns The Baltimore News 
American, a newspaper in Baltimore, which, in our view, 
would constitute the secondary employer, and, therefore, 
both of them would be “persons” within the meaning of 
Section 8(b) (4)i, ii, (B). 


It is the position of the General Counsel that the test 
to be applied in a situation of this sort is the degree of 
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(8) control of the day-to-day operations, including labor 
relations, of these respective employers. 


We contend that the facts will prove that there is no 
such day-to-day control; that in fact these two divisions 
not only are engaged in separate and also highly competi- 
tive operations but, furthermore, that under the scheme 
of operation of The Hearst Corporation they are auton- 
omous in their day-to-day operations, and because there is 
not control from New York, as we say, which is the head- 
quarters of The Hearst Corporation, with respect to their 
operations and their labor relations including the formula- 
tion of operating policies and labor relations policies. 


The Hearst Corporation, as the record will show, is really 
a corporate giant. It is headed up by only three operating 
executives. Realistically, therefore, it would be, we con- 
tend, impossible for three men to formulate policies and 
engage in active control of the day-to-day operations of 
these separate divisions. 

Now, what gave rise to this basic dispute is simply this: 
the Respondent Union had a contract or contracts with 
WBAL-Radio and WBAL-TV and they were engaged in 
joint negotiations, as a result of which the Respondent 
Union struck the Radio and TV Stations, both of which 
are located on the same premises in North Baltimore— 


(Trial Examiner) Both of which— 
(9) (Mr. Slaughter) Are located on the same premises. 


(Trial Examiner) Who are located on the same premises? 
The News American— 


(Mr. Slaughter) No, no. The WBAL-Radio and WBAL- 
TV. 


(Trial Examiner) I see. All right. 


I assume there is evidence in the transcript— 
(Mr. Slaughter) Yes, sir. 
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(Trial Examiner) —of the court proceedings as to the 
respective locations of the television station, the Charging 
Party, and The News American? 


(Mr. Slaughter) Yes, Your Honor. 


—Now, in furtherance of that dispute, subsequently, on 
two occasions, the Respondent Union picketed The News 
American, on the first occasion for approximately four 
hours, as a result of which certain employees of the news- 
paper honored the picket line and some of the issues for 
that particular day were lost. The pickets were removed, 
I believe, at around noontime and subsequently returned 
on October the 2nd in the early morning. 


As a result of this picketing the newspaper was virtually 
completely shut down and was only able to put on the 
street an abbreviated edition which was only some nine 
to ten thousand copies out of a seventy-six page edition 
and a circulation of some two hundred thousand. 


On the afternoon of the 2nd of October we obtained a 
(10) temporary restraining order from the United States 
District Court for the District of Maryland. Pursuant to 
agreement of the parties the picketing was discontinued 
pending disposition of the case by the Court. 


The transcript, which is General Counsel’s Exhibit 2, 
is the testimony of the hearing which was subsequently 
held in that case, as I noted before, on October 7th. 


I think that is all at this time, sir. 


(Trial Examiner) Will you bring up to date the disposi- 
tion of the matter in the U. S. District Court. 


(Mr. Slaughter) Following the hearing on October 7th, 
Counsel for the Respondent submitted briefs. We had 
argument the following day and Judge Edward S. Northrup 
handed down a decision the following Monday in which 
he sustained the position of the General Counsel, which I 
have very succinctly stated here. 


(Trial Examiner) He granted a temporary injunction? 
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(Mr. Slaughter) He granted a temporary injunction 
pending the disposition of the case by the Board. 


Now, I might state that on the day following the Court’s 
decision, which is printed in L.LR. for Monday of this 
week in full, the primary dispute was settled as a result 
of that and since the employees of the Radio and TV 
Stations returned to work there was no necessity for the 
Court signing a written order, so that was not done. How- 
ever, he did reserve the (11) right, and so stated quite 
clearly, to sign an order immediately should Respondent’s 
pickets or any pickets acting on behalf of Respondent return 
to The News American. 


(Trial Examiner) Well, let me get this straight. 


Judge Northrup issued a restraining order shortly after 
October 7th. Is that what you said? 


(Mr. Slaughter) Well, the Chief Judge, J udge Thomsen, 
issued a temporary restraining order on October the 2nd. 
On the morning of October the 3rd that injunction was 


dissolved on the basis of an agreement by all the parties — 
the General Counsel, the Respondent, and Counsel for The 
News American, WBAL-Radio and - TV — that pending the 
disposition of the case by the Court there would be no fur- 
ther picketing of The News American. 


(Trial Examiner) All right. 


Now, what was the last step taken by the Court? When 
did it issue its opinion? 

(Mr. Slaughter) The last step taken by the Court was 
its decision, which issued on October the 21st, 1968. 


(Trial Examiner) That is the one that is reported in the 
Labor Relations Manual? 


(Mr. Slaughter) That is correct, sir. 
(Trial Examiner) All right. 


Mr. Rubenstein, do you agree with that statement of 
General Counsel of the history of the proceedings before the 
(12) U.S. District Court? 
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(Mr. Rubenstein) Yes, sir. 
(Trial Examiner) And do you, Mr. Doyle? 
(Mr. Doyle) Yes, sir. 


* * * * 


(21) (Mr. Slaughter) All right. 


One we did not discuss and which Mr. Nelligan called to 
my attention — he has read the transcript of the District 
Court case much more recently than I have — I was under 
the impression that the record clearly showed the respec- 
tive locations of the WBAL-TV and - Radio on the one 
hand and The News American on the other. I would pro- 
pose a stipulation that the WBAL-Radio and - TV are 
located on what is known locally as Television Hill, which 
is actually at 3800 Hooper Avenue; that The News Ameri- 
can, on the other hand, is located at Lombard and South 
Streets, Baltimore; and that they are approximately six 
miles apart. 


(Trial Examiner) All right. 


Do you agree? 
(Mr. Rubenstein) Yes. 


(22) (Trial Examiner) All right. 
The stipulation is accepted. 


(Mr. Levine) The Hooper Avenue address is in Balti- 
more. 


(Mr. Rubenstein) They are both in Baltimore. 
(Trial Examiner) They are both in Baltimore? 
(Mr. Slaughter) Yes. 

(Trial Examiner) All right. 


(Mr. Levine) Mr. Examiner, we would like to stipulate 
the following — this was discussed at the pre-hearing con- 
ference — namely, that: 


The collective bargaining agreement that was in effect 
between AFTRA and WBAL-TV and - Radio for the period 
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September, 1963 to September, 1965 contained the langu- 
age that it was: 


“ between the AMERICAN FEDERATION OF 
TELEVISION AND RADIO ARTISTS, AFL-CIO, a 
voluntary association organized and existing under the 
laws of the State of New York, and having its principal 
office at 724 5th Avenue, New York, New York, and 
its WASHINGTON, D.C. LOCAL, party of the first 
part (hereinafter called “AFTRA”), and WBAL Di- 
vision — The Hearst Corporation, a corporation or- 
ganized and existing under the laws of the State of 
Delaware, and having its principal office at 3800 
Hooper Avenue, Baltimore, Maryland, party of the 
second part (hereinafter called “Company”), owning 
and operating (23) “stations WBAL-AM-FM and 
WBAL-TV (hereinafter called “Station”).” 


Now, this same collective bargaining agreement contains 
the following provision, numbered Paragraph 14, National 
Board Approval. It reads as follows: 


“This Agreement is subject to consideration and 
approval by the National Board of AFTRA and shall 
not become binding and effective upon either party of 
this Agreement until it has been countersigned by the 
National Executive Secretary of AFTRA.” 


The agreement contains signature lines over which the 
inscriptions “WBAL DIVISION — THE HEARST COR- 
PORATION,” then “AMERICAN FEDERATION OF 
TELEVISION AND RADIO ARTISTS, AFL-CIO,” and an- 
other line for “AFTRA NATIONAL BOARD, National Ex- 
ecutive Secretary,” signatures to be provided. 


That the collective bargaining agreement in effect be- 
tween the same parties for the period of September, 1965 
to September, 1968 contains the same language as far as 
identifying the parties, that is: 


“Agreement ... between the AMERICAN FED- 
ERATION OF TELEVISION AND RADIO ARTISTS, 
AFL-CIO, a voluntary association organized and exist- 
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ing under the laws of the State of New York, and hav- 
ing its principal office . . . [in the same place as indi- 
(24) cated before and indicating the party of the 
first part as “AFTRA”]...and WBAL... The 
Hearst Corporation, a corporation organized and exist- 
ing under the laws of the State of Delaware . . . [as] 
. . . party of the second part .. .” 


(Trial Examiner) Thus far is it agreeable to you? 


(Mr. Doyle) I suspect that, Mr. Levine, that is the actual 
language you just read there? 


(Mr. Levine) That is. 
(Mr. Doyle) Did it say “WBAL” or “WBAL Division”? 
(Mr. Levine examines document. ) 


(Mr. Levine) “WBAL Division — The Hearst Corpora- 
tion.” 


(Mr. Doyle) Mr. Examiner, may I suggest that it might 
be more helpful if we were to submit photostatic copies of 
the relevant paragraphs into the record as exhibits? It is 
a little confusing to know when Mr. Levine is reading and 
when he is explaining. 


(Trial Examiner) I do not think there will be any ob- 
jection. 


(Mr. Slaughter) I can have that done right here, sir. 
(Mr. Levine) I have no objection, sir. 


(Trial Examiner) Well, you may offer that at a later 
point. 
(Mr. Levine) I have no objection to that. 


(Trial Examiner) All right. That will be corroborating 
(25) evidence to support your reading, Mr. Levine. 


(Mr. Levine) This same collective bargaining agree- 
ment, effective from September, 1965 through September, 
1968 contains the following provision, which is marked 
Section 14, Approval: 
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“This AGREEMENT is subject to consideration and 
approval by the National Board of AFTRA and by the 
Hearst Corporation and shall not become binding and 
effective upon either party of this Agreement until it 
has been countersigned by the National Executive Sec- 
retary of AFTRA and the appropriate Executive of The 
Hearst Corporation.” 


And signature lines are provided for the employer with 
the following language, “WBAL DIVISION — THE 
HEARST CORPORATION,” then two signature lines; and 
for the Union, “AMERICAN FEDERATION OF TELE- 
VISION AND RADIO ARTISTS, AFL-CIO,” two lines for 
signatures, and then underneath that on the employer’s 
side, “APPROVED,” and under that, “RADIO-TV DIVI- 
SION-THE HEARST CORPORATION,” and there is a line 
for the signature of a person on behalf of The Hearst Cor- 
poration, and then for the Union, “APPROVED: AFTRA 
NATIONAL BOARD,” and a line for the signature of the 
person on behalf of the AFTRA National Board. 


(Trial Examiner) Now, is that agreeable with you? 
(Mr. Slaughter) Yes, sir. 
(26) (Mr. Doyle) Yes. 


(Mr. Levine) Now, we further agreed to stipulate that 
the proposals in writing submitted by the Union to con- 
stitute the collective bargaining agreement to be effec- 
tive for the period following the expiration of the 1965-68 
Agreement contained the same language as the quoted 
Section 14 of the 1965-68 Agreement, namely, requiring the 
approval and signature by The Hearst Corporation and that 
it shall not be binding until it is so approved both by The 
Hearst Corporation and by the AFTRA National Board. 


(Mr. Doyle) May I suggest again that that proposal 
should be read verbatim? I do not think Mr. Levine has 
read it. I think he paraphrased it. 


(Mr. Levine) I actually read it verbatim. 


(Trial Examiner) Well, will you put quotes in where you 
start there? 
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(Mr. Levine) All right. Let me read it verbatim if there 
is any chance that I have not actually -read-it word for 
word. I think I have. : 


“APPROVAL. This AGREEMENT is subject to con- 
sideration and approval by the National Board of 
AFTRA and by The Hearst Corporation and shall not 
become binding and effective upon either party of this 
Agreement until it has been countersigned by the 
National Executive Secretary of AFTRA and the (27) 
appropriate Executive of The Hearst Corporation.” 


(Trial Examiner) All right. 


Is that agreeable now? 

(Mr. Doyle) Yes, sir. 

(Mr. Slaughter) Yes. That is agreeable. 
(Trial Examiner) All right. 

Are there any other offers to stipulate? 


(Mr. Levine) Yes. 


We further offer to stipulate the fact that the proposals 
— I think I have already indicated it — that the proposals 
submitted by AFTRA for the agreement to follow the 
expiration of the 1965-68 Agreement contained the language 
that I just quoted concerning the need for approval by The 
Hearst Corporation and the AFTRA National Board. 


(Trial Examiner) All right. 

Is that agreeable with you, Mr. Doyle? 
(Mr. Doyle) Yes, sir. 

(Mr. Slaughter) That is agreeable. 
(Trial Examiner) All right. 


(Mr. Levine) And that the company submitted counter- 
proposals in writing suggesting changes in the collective 
bargaining agreement and that there is no change suggested 
in that language by the company. 
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(Trial Examiner) Mr. Doyle, is that.a fair statement? . 
(Mr. Doyle) Yes, sir. : eres 
(28) (Mr. Slaughter) That is right. 
rs - * PS * * 
(31) ’ MR. RICHARD E. BERLIN, 


was called as a witness by and on behalf of the General 
Counsel and, having been first duly sworn, was examined 
and testified as follows: 


DIRECT EXAMINATION 


Q. (By Mr. Slaughter) Mr. Berlin, state your full name, 
please, sir? A. Richard E. Berlin. 


Q. What is your occupation, sir? A. I am President and 
Chief Executive Officer of The Hearst Corporation. 


Q. How long have you been in that position, sir? A. 
Since 1940. 


Q. Where are the offices of The Hearst Corporation 
located? (32) A. At 959 Eighth Avenue, New York City. 


Q. What other executive officers by title do you have in 
The Hearst Corporation, sir? A. At the present moment 
two besides myself. 


Q. Who are they, sir? A. Mr. Frank Massey, who re- 
cently I appointed with the full permission of the Board 
of Directors as Executive Vice President. He was formerly 
the Treasurer. He still keeps the title of Treasurer, Execu- 
tive Vice President and Treasurer, keeping it pro tempore 
until we appoint a new treasurer; and his assistant, Mr. 
Becker. 


Mr. Massey succeeded Mr. Markuson who had been Ex- 
ecutive Vice President of the Corporation working under 
me for a period of ten or fifteen years — I can’t recall ex- 
actly — ten to fifteen years. Mr. Markuson passed away 
about the 15th of August, this last 15th of August. So that 
was why we appointed Mr. Massey as his successor. 
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Q. Thank you, sir. 


Mr. Berlin, would you describe as succinctly as possible 
your duties as the President and Chief Executive of The 
Hearst Corporation? 


* * * * * * 


(33) A. As Chief Executive Officer of the company, with 
full (34) permission of the Board of Directors to whom 
I report, I appoint publishers and managers of our various 
units; to wit, we will say Baltimore, which is in question at 
the moment, I appointed Mr. Mark Collins as our publisher 
in charge of the newspaper, I appointed Mr. Brent Gunts 
as the general manager of our television station and Mr. 
Burk as the general manager of our radio station. 


My work principally is financial. I have contacts with our 
various units here and abroad, such as our King Features, 
which sells features to newspapers. Our foreign magazines, 
we have a group of them in England, some ten or twelve — 
the number I can’t remember exactly because it changes 
from time to time. 


We have land in the United States. In the state of Cali- 
fornia we have about 200,000 acres of land which comes 
under my supervision—. 

(Trial Examiner) By “land,” what do you mean “land”? 
Real estate? 


(The Witness) Real estate. Yes. Real estate such as San 
Simeon. There is, I think, 77,000 acres of the San Simeon 
Ranch. It is run as a cattle ranch. 


(Trial Examiner) I see. I did not realize Hearst was 
that diversified. 


(The Witness) We are all over the lot, sir. 


A. —We have some 60,000 acres of cattle ranch prop- 
(35) erty about sixty miles from San Simeon at Paso 
Robles, outside the town of Paso Robles in California. We 
have got about 50,000 or 60,000 acres in Northern California 
which is in timberland. We run and operate a very exten- 
sive lumbering operation— 
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(Trial Examiner) I see. 
Now, in connection with these real estate operations, I 


assume there is somebody in charge and you appointed 
him. Is that what you mean? 


(The Witness) Exactly. Yes. The same as in every one 
of our units. 


A. —Real estate. Feautures. Newsreels. We are in the 
motion picture business. As a matter of fact, we have an 
| interest in this new picture that is going to be shown next 
week, “The Yellow Submarine,” with the Beatles. That 
ought to be very exciting. 

(Trial Examiner) We will take that as a commercial. 

(The Witness) Yes. Go see it. 


A. —And so it goes. I am sure I could enumerate many 
more things but they slip my mind at the moment. 


(Trial Examiner) Yes. I think you answered the ques- 
tion. Now, if there is anything more— 


(The Witness) That is the only reason I wrote them 
down, to save time. 


(Trial Examiner) All right, Mr. Slaughter. 


(36) Q. (By Mr. Slaughter) Mr. Berlin, have you read 
the testimony and are you familiar with the testimony 
in the injunction proceedings before the United States 
District Court for the District of Maryland of Messrs. Gunts, 
Burk and Street? A. Yes, sir. 


Q. Do you have any disagreement with their testimony 
regarding their respective duties, responsibilities, functions 
and authority, sir? A. None whatsoever. They were cor- 
rect in each instance. 


Q. Approximately how many divisions are there which 
are owned by The Hearst Corporation? A. Twenty to 


Q. I believe you gave us an example of some of those 
in conection with the prior question? A. Right. 
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(Trial Examiner) Now, let us see. By “divisions” you 
mean each unit — for instance, each real estate operation 
would be a different unit. Is that what you mean by 
“divisions”? 

(The Witness) Yes. 

(Trial Examiner) All right. 


Q. (By Mr. Slaughter) Now, how many newspaper divi- 
sions are there in The Hearst Corporation? 

(The Witness) I can name the papers. 

(Mr. Slaughter) All right, sir. 

(37) A. Starting on the West Coast, there is the Seattle 
Post Intelligence in Seattle; in San Francisco, the San 
Francisco Examiner; in Los Angeles, the Los Angeles Ex- 
aminer; in San Antonio, Texas, the San Antonio Light; in 
Boston, the Boston Record American; in Albany, the Al- 
bany Times Union, Albany, New York, in the evening the 
Knickerbocker News; in Baltimore, The News American— 
I think that covers it. 


(Trial Examiner) Do you have other television opera- 
tions? 


(Mr. Slaughter) I am coming to that, Mr. Examiner. 
(Trial Examiner) All right. 


Q. (By Mr. Slaughter) Now, what is the title of the top 
executive of each of these newspapers? A. The publisher. 


Q. The publisher. 


I believe you testified that Mr. Mark Collins is the pub- 
lisher in Baltimore? A. Correct. 


Q. Who appointed Mr. Collins, sir? A. I did. 


Q. Approximately when? A. I would say five, six, seven 
years ago approximately. 


Q. All right, sir. 
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Now, what television and radio media are owned by The 
' Hearst Corporation? A. The newspaper here, Mr. Collin’s 
newspaper, The News (38) American— 


Q. No, no. What television and radio media? A. Oh! 
Television and radio. . . 


WBAL-Radio and -TV here in Baltimore; WTAE in Pitts- 
' burgh, - Radio and - Television; WISN in Milwaukee, 
- Television and - Radio; and WAPA in San Juan, Puerto 
Rico, - Radio. 


Q. All right. 


What is the title of the chief executive of each of these 
stations? A. General manager. 


Q. I assume, then, that those are the titles of Messrs. 
Gunts and Burk in Baltimore? A. Correct. 


Q. Who appointed them, sir? A. I did. And, as I say, I 
did upon careful advice from associates and with the per- 
mission always of the Board of Directors. 


* * * * * * 


(40) Q. (By Mr. Slaughter) Mr. Berlin, what instruc- 
tions have you given Mr. Collins, Mr. Gunts and Mr. Burk 
respecting their authority in the operations of their respec- 
tive divisions? A. When I appointed them I told each one 
of the gentlemen that this was their job and they should 
run it as if they owned it — the paper, the radio, the 
television station — and if the time came that they were 
not doing what I considered a satisfactory job and a satis- 
factory performance in such duties then we would relieve 
them and put someone else in; but this was their position 
and they would be held responsible and they would have 
no interference. 


(41) And I think when you consider that there are three 
executive officers, if I tried to run each one of these news- 
papers and all of our various divisions I don’t know how 
long I would last, they would have me in a mental institu- 
tion. 
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Q. Now, since the appointment of these gentlemen has 
there been any change in those instructions? A. Not one 
iota. 

And, as a matter of fact, I haven’t been in The News 
American premises — the last time I was in the premises 
of that paper was, I think, seven years ago when our pub- 
lisher, Fred Archibald, we were giving him a farewell 
party, I was present; and I haven’t been in the premises 
of the radio and television division here, or any of our 
others for that matter, since their opening when they 
built their new studio. That was x-number of years ago — 
seven, eight, or whatever it was. 


They have complete authority. 
Q. All right. 


Directing your attention to the operation of The News 
American, who establishes the editorial policy of that 
paper? A. The publisher. 


Q. Mr. Collins? A. (Nods.) 


Q. In what respect, if any, does The Hearst Corporation 
dictate editorial policy to Mr. Collins? (42) A. We do not 
dictate it. We try to help them. Their voice is the final 
voice in the selectivity of anything that we send them. We 
have a national bureau — for instance, we have quite a 
large and an adequate Washington Bureau that sends copy 
out to all of our papers of what is happening in Washington 
in the various departments but it is up to the publisher 
and his editor, who work together under the publisher’s 
orders, to select what they want and reject what they do 
not want. 


Q. Who establishes the labor relations policies for The 
News American? A. Mr. Publisher. : 


Q. Mr. Collins? A. (Nods.) 


Q. Who establishes the advertising and circulation policy 
of The News American and the rates it will charge for both 
advertising and circulation? A. Mr. Collins. 
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Q. In what respect, if any, does Mr. Collins consult with 
you or Mr. Massey in the establishment of these policies? 
A. Very seldom if ever. The bottom line is what I am in- 
terested in. : : 


Q. Now, if I asked you the same questions concerning the 
establishment of operations and labor relations policies at 
WBAL-Radio and -I'V what would your answer be, sir? 
(43) A. The same. They have complete authority, the peo- 
ple that are running the stations. 


Q. And you are referring to Mr. Gunts and Mr. Burk? 
A. Right. 

(Trial Examiner) Excuse me. 

The TV-Radio is one division, is that right? Or are they 
two divisions? The TV-Radio, is that a single divison? 

(The Witness) Well, we regard them as a division; that 
is, you could call it four division, they are in four cities. 


(Mr. Slaughter) He is talking about WBAL, sir, - Radio 
and - TV. 


(The Witness) Yes. 

(Trial Examiner) That is one division? 
(The Witness) Yes. 

(Trial Examiner) All right. 


Q. (By Mr. Slaughter) What authority do Messrs. Col- 
lins, Gunts and Burk have in negotiating and contracting 
with advertising agencies and various news services? A. 
Complete authority. 


Q. Independent of The Hearst Corporation in New York? 
A. Absolutely. 


And I could further state on that, there would be no 
one in New York, no one on my staff that would know the 
competitive situations that are confronted by either one of 
these gentlemen, both in television, radio, or the news- 
papers. (44) They have to do those things themselves. 
We can’t tell them what to do. 
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Q. What authority do your publishers and your televi- 
sion and radio general managers have with respect to capi- 
tal expenditures? A. We have a rule passed by the Board 
of Directors that any of our division heads, such as we are 
talking about Baltimore at the present time — and this is 
true of any of them, particularly with regard to news- 
papers, television, and so forth — in capital expenditures 
they can spend up to $10,000 without any consultation at all; 
from $10,000 to $250,000 in capital expenditures, they send 
it in to me or to the Executive Vice President and then it is 
brought before the Finance Committee or the Executive 
Committee; and over $250,000 it is brought before the 
Board. 


Q. I see, sir. 


Now, what authority do they have with respect to oper- 
ating expenditures? A. Complete authority. 


Q. There is no financial limit? <A. No restrictions at all 
on operating expenditures. 


Q. Mr. Berlin, what is King Features? A. King Features 
is a feature organization who employs and has under con- 
tract artists, writers, of various types, and is regarded and 
is known as one of the leading feature organiza- (45) tions 
in this country. 

Q. Is that a division of The Hearst Corporation, sir? A. 
Yes. They make contracts with writers, comic strip artists. 
They are the people that I mentioned, another plug for 
The Yellow Submarine, they are the people that are handl- 
ing that, et cetera. 


Q. Now, are the King features distributed solely within 
The Hearst Corporation? 


(The Witness) Do you mean only to The Hearst Corpora- 
tion? 


(Mr. Slaughter) Yes, sir. 
A. No. 


(Trial Examiner) Is this a separate division of the Cor- 
poration also? 
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(The Witness) Yes. King Features is owned entirely by 
| The Hearst Corporation and gives to the Hearst papers or 
allows the Hearst papers, if they want any of their features, 
at an arm’s-length transaction they give them first choice. 
They don’t sell it to them. The newspapers buy it because 
of the quality of their product. 


For instance, when you have comics like Bringing Up 
Father and Blondie and all these well-known names, writers 
like Bob Considines, Chamberlains, one after the other, in 
our papers if Mr. Mark Collins does not want any of those 
features we will try to sell it to— 


(46) (Trial Examiner) To his competitor? A. —to our 
competitors, and do. 


(Trial Examiner) Now, how is this arranged? Does Mr. 
Collins pay, is there some bookkeeping transaction involved 
if he decides to use, let us say, Blondie? 


(The Witness) Yes. He pays for it. 
(Trial Examiner) Does he pay for it? 


(The Witness) He pays for it, exactly, out of his opera- 
tion expenditures. 


You just asked me about his operation expenditures. He 
pays for it out of his operation expenditures. 


(Trial Examiner) Well, by “operation expenditures” do 
you mean expenditures of this type, payroll, materials in 
everyday use? Is that what you mean? 


(The Witness) Yes. Yes. This is what makes the wheels 
go around — the quality of his writers, and so forth. 


Q. (By Mr. Slaughter) Would operating expenditures 
likewise include, for example, the purchase of a news serv- 
ice? A. Exactly. He can buy whatever news service he 
wishes. I have noticed — I don’t know whether it is in this 
paper — but I have noticed in many of our papers that we 
use alongside of our King Features, we use the New York 
Times — I think Baltimore has. I have seen the slug from 
the New York Times Bureau, from The Washington Post 
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Bureau — not here but in other places — from the Los 
Angeles Times. 


(47) He has a perfect right to buy any of them from 
whomever he wishes. 


(Mr. Slaughter) All right, sir. Thank you. 

I think that is all I have. 

(Trial Examiner) Let me ask at this point— 

You said he “buys.” How does he get the money? How is 
this budget of his arranged? How does that come into being? 

(The Witness) There we get into another— 

Phrase that question again, will you, please, sir? 

(Trial Examiner) Well, how does Mr. Collins go about 
buying? Where do the funds come from? 


(The Witness) Well, in a situation like Mr. Collin’s they 
come right out of his bank account. Mr. Collins has got a 
prosperous paper. He runs it as his own paper. If he wants 


to buy any of these features he buys them. 
(Trial Examiner) Does he have a budget? 
(The Witness) Does he have a budget? 
(Trial Examiner) Yes— 


(The Witness) No. 


(Trial Examiner) —In other words, a limitation as to 
how much he can spend? 


(The Witness) He makes his own budget. If he goes 
overboard he will hear from us, if we think that he is not 
operating it— 

(Trial Examiner) If he is squandering? 

(48) (The Witness) Sure. If he starts squandering, why, 
somebody is watching it. 


(Trial Examiner) He files, I take it— 
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(The Witness) The bottom line, as I say. 


(Trial Examiner) Yes. I suppose he files periodic reports 
with The Hearst Corporation? ei ‘ 


(The Witness) Oh, yes. 

(Trial Examiner) As to income and expenditures? 
(The Witness) Yes, sir. 

(Trial Examiner) All right. 

(Mr. Slaughter) That is all. 


CROSS EXAMINATION 


Q. (Mr. Rubenstein) On this point, Mr. Berlin, does 

' not Mr. Collins, Mr. Gunts and Mr. Burk, whom we are 
concerned with here in Baltimore, submit in advance a 
budget to The Hearst Corporation as to their proposed ex- 
penditures and estimated income for the coming year? 
A. (Nods.) 


Q. They do not? A. Not to my knowledge. I don’t see 
them if they do. 


Q. Well, you did read this transcript, I believe you said 
in answer to the question? A. Yes, I did. I read it. 


Q. Well, I believe there is something in the transcript in 
the testimony of Mr. Gunts that he in fact does submit a 
(49) budget to The Hearst Corporation? A. If he sub- 
mits it, he submits it to the Executive Vice President and 
it doesn’t come across my desk. 


Q. Well, actually the Executive Vice President used to be 
Mr. Markuson and now Mr. Massey would be the person 
who would have more contact with the divisions than you 
would, isn’t that so? A. Possibly. But his contacts would 
be almost duplicating mine. He may watch the situation a 
little more closely with regard to the newspapers but they 
would be practically the same as mine. 


Q. Now let us take with respect to the WBAL Division. 
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You stated that you appointed Mr. Gunts and Mr. Burk 
and you gave them certain instructions..When did this. oc- 
cur? Do you recall? 


(The Witness) When did it occur? 
(Mr. Rubenstein) Yes. 


A. —(pauses) — I am trying to think how long ago it 
was — I would say, subject to being in error, seven or eight 
years ago. 


Q. Well, now, didn’t The Hearst Corporation have a 
resident executive here in Baltimore, a Mr Provost, who 
had an office in Baltimore and had responsibility not only 
for WBAL but also for WISN, these two radio stations, and 
he actually had an office here? (50) A. At the beginning 
of our television and radio activities it wasn’t a business 
that we were too familiar with because it was new. We 
retained Mr.— 


What was his name? 
(Mr. Rubenstein) Provost. 
A. —We retained Mr. Provost, retained him principally 


—Our counsel had informed me that “You should have 
someone who could keep in close contact with the Federal 
Communications Commission and all of their various as- 
pects, of their rules and laws,” and so forth, and it was 
outside of the curricula of any counsel that we had. So, this 
was his job, plus the acquisition of stations. 


As far as him being authorized to give Mr. Gunts or any 
of our other station managers any orders or working under 
him, that was not so. 


Q. Well, now, Mr. Gunts testified on October 7th — and 
this is on Page 36 of the transcript — that up until Novem- 
ber of 1966 Mr. Provost had the final authority here in 
Baltimore with respect to labor relations policies and, as 
a matter of fact, he was the authority here in Baltimore 
that Mr. Gunts reported to? A. Maybe Mr. Provost told 
Mr. Gunts that. But he was not the final authority. He had 
he authority. 
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(Trial Examiner) Who is “ e”? 
(The Witness) Mr. Gunts. 


(51) (Trial Examiner) Incidentally, WISN; didn’t I 
understand the witness to testify that that is a station out- 
side, a Milwaukee station? 


(The Witness) Yes. 
(Mr. Rubenstein) That is correct. 


And the record shows, at least the prior record shows that 
Mr. Provost represented two stations, that is, WBAL and 
WISN, Milwaukee. 


(Trial Examiner) That is in the transcript? 
(Mr. Rubenstein) That is in the transcript. 
(Trial Examiner) All right. 


Q. (By Mr. Rubenstein) Well, now, it is true that the 
collective bargaining agreement of 1965 to 1968, the one that 
just expired in September, required the approval of an 


appropriate officer of The Hearst Corporation in addition to 
the general manager’s approval, isn’t that so? A. Not 
to my knowledge. 


Q. Could this be so beyond your knowledge? In other 
words, would you in fact have knowledge of whether this 
was so, Mr. Berlin? Could this have been set up, for exam- 
ple, by the Executive Vice President? A. I have had a 
great deal of experience in hiring and retaining people or 
having them retained. They give unto themselves certain 
authorities maybe which they do not really possess in order 
to make themselves a little more important. 


(52) That has happened from time to time. 


Q. Well, are you saying that the Executive Vice President 
does not have the authority to come into Baltimore and to 
make either certain recommendations or to require cer- 
tain things of the general managers and the publisher 
here? 


(The Witness) The Executive Vice President? 
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(Mr. Rubenstein) Yes. 

A. Ihave. And he has, if I deputized him to do it. 

Q. Well, do you know in fact that Mr. Provost did sign 
as a representative of The Hearst Corporation and give his 
approval to the collective bargaining agreement which ex- 
pired in September of 1968? Do you know for a fact whether 
he did or not? A. No, I do not. 

Q. Is it not true that The Hearst Corporation has certain 
central policies with respect to the running of a newspaper? 
Let us talk to the newspaper. 

The Board of Directors, have they not laid on certain 
policies that they wish the publishers to follow with respect 
tonewspapers? A. No. . 


Q. None at all? A. No. 


Q. Well, isn’t it true that, for example, there is a similar- 
ity of make-up of the Hearst papers; all over the (53) 
country there is a certain similarity of make-up? Isn’t that 


so? A. There is a certain similarity. 


Q. Well, why would that be so? A. That was estab- 
lished many years ago by a very eminent editor called Mr. 
William Randolph Hearst, Sr., my chief, who hired me; and 
I learned my business or profession, if one wants to call 
it that, under his tutelage. He had very definite policies 
and I think most of these publishers, practically all of our 
men that have come up through the show, because that is 
where we get all our good men, have had respect and ad- 
miration for our type of a newspaper and, accordingly, I 
think they have followed it. But many of our papers, T look 
at many of them today and they certainly are not all alike. 
They are quite different. Maybe to your eyes you would 
think that they are alike. To me they are quite different. 


(Trial Examiner) He did not actually say he thought 
they were, you know. He is just asking you. 


Q. (By Mr. Rubenstein) Now, with respect to this, you 
mentioned the publishers, for example, came up through 
the Hearst organization. 
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Is it not a policy of the Hearst organization to put people 
under individual contracts or contracts to the Hearst or- 
ganization which would enable the Hearst organization, if 
it so desired, to move them from division to division, from 
(54) city to city, from radio station to newspaper, from 
newspaper to radio station? A. I have been told that. I 
have never seen that. 


Q. You have never seen those contracts? A. I have 
never seen that contract. No. But I have been told that that 
contract existed but I know it has never been used, never 
been put in force, to my knowledge. 


Q. Well, the contract, for example, that Mr. Collins has 
is a Hearst Corporation contract— A. Right. 


Q. —which is a contract which employs him as publisher 
of The News American but also reserves to The Hearst 
Corporation the right to move Mr. Collins to any division 
that it sees fit, isn’t that correct A. (Nods.) 


Q. Have you ever seen that contract? A. No. I haven't 
seen the contract but I know—. 


He speaks of Mr. Collins. I am perfectly familiar with 
Mr. Collin’s tenure and his work with our various divisions 
and he wasn’t transferred from one to the other. 


(Mr. Rubenstein) No. I did not say that he in fact was. 
I think Mr. Collins did come out of the Hearst organiza- 
tion. 


But I am now talking about the contract that he has as 
publisher of The News American— 


And, for the record, it is one of the employment agree- 
(55) ments which is— 


(Trial Examiner) It will be in the record. The contract 
will speak for itself, will it not? 


(Mr. Rubenstein) All right. 


Q. (By Mr. Rubenstein) Now, with respect to King 
Features and other materials and newsprint, I believe The 
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News American buys newsprint from the Newsprint Di- 
vision of Hearst? A. Right. 
* bd * * * * 


(55) Q. (By Mr. Rubenstein) Is not the arrangement be- 
tween King Features, for example, and The News: Ameri- 
can one of internal bookkeeping? A. I wouldn’t say it is 
of internal bookkeeping. They pay for it. The paper pays for 
what they buy from King Features. (56) It goes on a bal- 
ance of what they owe us or what we owe them, et cetera. 


Q. Well, now, is it in fact a cash transaction or is it in 
fact a bookkeeping credit? <A. It’s a clearinghouse trans- 
action. It’s a clearinghouse transaction in the form of 
money, not just bookkeeping. They return it to us or we 
return it to them. As I have used the expression, upstream 
and downstream dividends. 


(Trial Examiner) Well, is there a physical handing over 
of money involved? 


(The Witness) Well. if they wanted to buy x-number 
of tons of newsprint somebody doesn’t hand the money 
over to you. It’s recorded as their assets and liabilities, 
and so forth, and I imagine it would be — and I am not a 
banker — I imagine it would be on the same basis of two 
banks with the business that they are doing back and forth 
all the time, they are balancing their books. 


(Trial Examiner) Well, let me ask you this: Suppose 
Mr. Collins decides that he would like to have a particular 
cartoon from King Features— 


(The Witness) Right. 


(Trial Examiner) —He will of course contact King Fea- 
tures and say, “I want this.” Right? 


(The Witness) Right. 


(Trial Examiner) And he will be told how much it costs 
(57) to obtain that particuler cartoon. Right? 


(The Witness) Right. 
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(Trial Examiner) Let us assume that he is told that for 
supplying the service for a year — take a real hypothetical 
figure — it will cost $10,000—. 


(‘The Witness) Right. 


(Trial Examiner) —Now, what does Mr. Collins do? 
Does he pay, does he write out a check for $10,000? Or does 
he just notify King Features or Hearst Corporation to 
charge Mr. Collins $10,000 on the books without sending a 
check? 


(The Witness) That is an answer that should be directed, 
we will say, Your Honor, to our Treasurer or Mr. Collins. 


(Trial Examiner) I see. In other words, you are not 
familiar with this? 


(The Witness) I am not entirely familiar with it. But 
I know this, that that $10,000 is applied against Mr. Collins’s 
profit or against his loss. 


(Trial Examiner) Yes. Well, Mr. Rubenstein has been 
questioning you — I have no doubt that is the case — he 
wanted to know if there is a physical transaction involved. 


Isn’t that what you wanted? 
(Mr. Rubenstein) Yes. 
(Trial Examiner) All right. 


(Mr. Slaughter) Mr. Examiner, Mr. Collins will be testi- 
fying. 


(58) (Trial Examiner) All right. 

(Mr. Rubenstein) All right. I have no further questions. 
(Trial Examiner) All right. Anything further? 

(Mr. Doyle) Just one or two, if you please, sir. 


REDIRECT EXAMINATION 


Q. (By Mr. Doyle) Mr. Berlin, in cross-examination you 
were asked about the execution or approval of union con- 
tracts. 
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Does anybody in The Hearst Corporation in New York 
involve themselves directly in the approval or execution of 
union contracts involving your various operating divisions? 
A. No. 


Q. Is there any requirement that those contracts be sent 
to New York for prior approval? A. Norequirement at all. 


Q. Where are those contracts negotiated? A. At the 
point. Baltimore, in Baltimore. 

Q. And by whom? A. The publisher, the man that is in 
charge, with his labor lawyers and with his counsel. 

Q. And who has authority to execute those contracts once 
they are approved? A. The publisher. The manager. 

* * * * * * 

(60) (Mr. Doyle) Mr. Examiner, the stipulation relates 
to the proper title of the company that relates to the divi- 
sion heads here in Baltimore and it is stipulated that the 
proper title for Mr. Burk and Mr. Gunts is Vice President 
and General Manager, WBAL Division, The Hearst Cor- 
poration; and the proper title for Mr. Collins is Vice Presi- 
dent and Publisher, News American Division, The Hearst 
Corporation. 

(Trial Examiner) All right. 

Is that stipulation acceptable? 

(Mr. Rubenstein) Yes. 

(Trial Examiner) All right. 

(Mr. Slaughter) If the Examiner please, Mr. Nelligan 
will call our next witness. 

(Trial Examiner) All right. 

(Mr. Nelligan) Mr. Collins. 


MR. MARK F. COLLINS, 


was called as a witness by and on behalf of the General 
Coun- (61) sel and, having been first duly sworn, was ex- 
amined and testified as follows: 
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DIRECT EXAMINATION 


Q. (Mr. Nelligan) State your name and address, please, 
Mr. Collins? A. My name is Mark F. Collins and I reside 
at 211 Wendover Road, Baltimore. 


Q. What is your occupation, sir? A. Iam the Publisher 
of The Baltimore News American. 


Q. How long have you been in that capacity? A. I will 
be in that capacity five years this coming January 2nd. 


Q. And the position of Publisher, as Mr. Berlin testified, 
is the top executive position, is that correct? A. That is 
correct. 


Q. Would you relate to us your employment history — 
Well, let me take that back. 


Relate for us your employment history over the last 
twenty years or so? A. Well, I joined the Hearst group 
in 1949 in Albany, New York, and I was with them until 
1953. I left to go with The Boston Post, which was not 
a Hearst property, and I was with The Boston Post about 
fourteen months and I returned to The Hearst Corpora- 
tion— 


Q. Let me stop you just there, Mr. Collins. 


(62) What were your capacities at Albany and Boston? 
A. I was Retail Advertising Manager of The Albany Times 
Union when I went to Boston, and I went to Boston as the 
Advertising Director of The Boston Post. 


—Then I returned to Albany and The Hearst Corpora- 
tion in 1955 as Advertising Director, and then subsequently 
I became Advertising Director and Assistant Publisher. 


Then I left Albany in 1960 for The Boston Record 
American, which was a Hearst Corporation paper, as Ad- 
vertising Director and Assistant Publisher. 


Then I came to Baltimore in January of 1964 as Pub- 
lisher. 


App.. 115 


Q. Now, in moving about in these various Hearst prop- 
erties, where did the initiative come for these moves? A. 
From myself. ; : iy eae 


Q. Were you a party at those times to personal service 
contracts with The Hearst Corporation?” A. Yes. In every 
instance. As a matter of fact, even with The Boston Post 
I had a personal service contract. - 


Q. Now, as Publisher what are your responsibilities with 
The News American? A. Well, I have the over-all re- 
sponsibility for the property. As you know, we are divided 
into sort of departments. We have primarily, of course, our 
Editorial Department which puts together our product, we 
have an editor in charge of that. Then we have an Advertis- 
ing Department and they are charged (63) with the re- 
sponsibility of soliciting the advertising for the property, 
and we have an Advertising Director in charge of that. We 
have a Circulation Department, and their responsibility lies 
in the area of circulating the newspaper, delivering it to the 
customers, and they have a Circulation Director. Then we 


have, of course, the problem of the production end of it. 
We have a Production Manager. Then, of course, we have 
the problem of promoting the newspaper. We have a Pro- 
motion Manager. ; 


So, I would guess, you might say that my responsibilities 
lie largely in the coordinating of these various departments 
and the ultimate decisions dealing with these departments. 


Q. What about with respect to labor relations? A. Well, 
that would be the same thing. Our Business Manager and 
his assistant by and large do most of the direct labor nego- 
tiations either with the separate contracts which we have 
or those which we have jointly with The Sun Papers, and 
they do the actual negotiating. But, however, I am in touch 
with them and it is my ultimate responsibility to pass on 
these contracts. ‘ 

Q. On the question of those contracts, Mr. Collins, do 
any of the current labor agreements to which The News 
American is a party with the variety of unions at the prop- 
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erty, is there not a clause in that contract requiring the 
approval of The (64) Hearst Corporation before it be- 
comes effective? A. Not in our contracts. ; 


Q. Now, you were present this morning, were you not, 
when Mr. Berlin testified? A. Yes, I was. 


Q. You heard him testify with respect to the authority 
and responsibility held by you in the areas of the day-to-day 
operations, of the labor relations policies of The News 
American. How would you characterize that testimony as 
being a description of your responsibilities and authority? 
A. I would say that it was an accurate one. 


Q. Who is your Business Manager? A. Mr. Melvin 
Street. 


Q. Now, there was some testimony in the District Court 
proceeding with respect to the hiring of Mr. Street— 


Incidentally, where does Mr. Street stand in the hierarchy 
of local management? <A. Well, technically I would say he 
is the second in command, but there are some areas in 


which his influence does not permeate. For example, in the 
Editorial Department. 


Q. All right. How did Mr. Street come to be hired? A. 
Well, I was aware of Mr. Street — First of all, let me say 
this, that we had a business manager who retired and it 
was my responsibility naturally to replace him; and I hap- 
pened to know of Mr. Street and the fact that he had been 
(65) doing quite an outstanding job up in New York state 
as the head of the New York State Publisher’s Association. 
I knew his background, which included a legal background, 
and the experience that he had primarily in negotiating 
labor contracts, and so forth. I was quite impressed with 
that and I did a considerable amount of checking with 
people who I knew in New York state and who were 
familiar with him, plus the fact that he had at one time 
worked at The News American and was a Baltimorean and 
I felt that was highly desirable, to hire someone of this 
type. So, I commenced negotiations with him. 
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Q. And who concluded the negotiations? A. I com- 
menced them and I concluded them. ._ 


Q. Including salary arrangements? A. Everything. 


Q. Now, at anytime throughout the prospecting for Mr. 
Street or the actual hire of Mr. Street was your activity 
directed by or ratified by New York? A. No, it was not. 


Q. Incidentally, when was it that you hired Mr. Street? 
A. I believe that was about a year ago last April, some- 
where in that vicinity. 


Q. Now, there has been some testimony here this morn- 
ing by Mr. Berlin with respect to King Features and the 
sale of their service to The News American. Could you 
describe for (66) us how that is accomplished? A. Well, 
I heard the testimony this morning and, as I recall it, there 
was some confusion or some question as to the billing of 
these particular features. 


There is no cash that exchanges per se. We have like a 
clearinghouse and we don’t make out a check directly and 
so on, we establish a credit to — In other words, we negoti- 
ate with King Features for a particular feature. They will 
offer us a feature and they will tell us what the price is 
and we might haggle a little bit about the price if we want 
it. We might accept it or we might not accept the feature 
at all. But, in any event, if we do conclude a contract on 
it, then we notify our Accounting Department that we have 
made this commitment to King Features for X-amount of 
dollars per month or per week, whichever — some features 
vary whether they are weekly or monthly — and so we 
notify our Accounting Department and they in turn set up 
that and they handle it; and I don’t know the technicalities 
of it except I am familiar with the fact that no cash changes 
hands per se, except that I know it comes out of my P & L. 


Q. All right. Mr. Berlin also testified with respect to 
your authority in determination of The News American’s 
editorial policy. Particularly along that line, did the News 
American endorse a- presidential nominee prior to the 
election? 
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(The Witness) This year? 

(67) (Mr. Nelligan) Yes, sir. 
A. Yes, we did. 

Q. Who was that? A. Nixon— 


* * * * * * 


(68) Q. (Mr. Nelligan) How did that determination come 
to be made, Mr. Collins, with respect to an endorsement 
of a presidential nominee? A. It was made in consultation 
with my Editor and we made the final determination of it. 


Q. Was there not any recommendation from any other 
source, particularly New York? A. I get recommendations 
everyday up and down the street. No one from our organi- 
zation, no official recommendation. Absolutely none. 


(Trial Examiner) What do you mean “our organization”? 


(The Witness) Well, when he said we get recommenda- 
tions, Your Honor, everytime you circulate around some- 
one is suggesting that you do this editorially or you do 


that editorially. So, we get all kinds of recommendations 
but no official recommendation from anyone in our organi- 
zation. 


(Trial Examiner) All right. 
(The Witness) Aside from the Editor and myself. 


(Trial Examiner) Well, the readers make recommenda- 
tions, don’t they? 
(The Witness) Absolutely. 
- * * * * * 


(69) Q. (Mr. Nelligan) Mr. Collins, I hand you a news- 
paper clipping marked General Counsel’s Exhibit 3(a) and 
(b), it is in two pages, and I will ask you if you can identify 
that, please? 


(Documents handed to witness.) 
A. This is a Sunday News American of October 20th. 
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Q. All right. Now, on the inside page, which is GC-3(b), 
which appears to be the editorial page — Is that correct? 
A. That is correct. 


Q. —and in the left-hand column there is a title called 
“The Case for Nixon.” Briefly can you identify what. that 
is? 

(Mr. Rubenstein) Objection. 

(Trial Examiner) What is the relevancy of this? 


(Mr. Nelligan) The relevance of both of these docu- 
ments, Mr. Examiner, is that the one held by the witness 
is an editorial by The News American endorsing Richard 
Nixon; (70) the one held in my hand features a column 
written by William Randolph Hearst, Jr. who describes 
himself as Editor-In-Chief of The Hearst Newspapers in 
which he makes a contrary endorsement. 


(Mr. Rubenstein) I would like to call to the attention of 


the Trial Examiner that the Complaint was issued in this 
case on October 7th and I think any materials that are 


brought in subsequent to October 7th are completely ir- 
relevant. 


(Trial Examiner) I will let it in. 
Go ahead. 
In any event, you got in your point about endorsement. 


(Mr. Nelligan) Well, we are not finished yet. Actually 
we have more to go. 


(Trial Examiner) Well, I am making reference to the 
prior attempt to bring out who was endorsing what. 


(Mr. Slaughter) Mr. Examiner, the main thrust of this 
is not which one of the candidates was endorsed; it is the 
fact of a different endorsement— 


(Trial Examiner) I understand you want to show inde- 
pendence. All right. 

(Mr. Levine) We again submit to you, Mr. Examiner, 
that any position taken by The Hearst Corporation con- 
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cerning endorsement or nonendorsement or favoring in any 
manner of any candidate subsequent to the issuance of the 
Complaint in this case is irrelevant to the issues involved. 


(71) (Trial Examiner) Your objection is noted. 
All right. Continue. 


Q. (Mr. Nelligan) All right. Mr. Collins, the inside page, 
3(b) entitled “The Case for Nixon:” Can you tell us what 
that is briefly? A. Well, that is our editorial endorsement 
of Mr. Nixon as the candidate for 1968. 


Q. All right. Now let me hand you General Counsel’s 
Exhibit 4(a) and (b) and ask you what that is? 


(Documents handed to witness.) 


A. That is a Sunday newspaper dated November the 3rd 
of The News American. 


Q. And on the outside page, namely 4(a), down at the 
bottom there is a column as I indicated earlier entitled 
“Hubert Humphrey Is My Choice” written by William 
Randolph Hearst, Jr. Could you just summarize for us 
what that is about? A. Well, that is a reflection of Mr. 
Hearst’s personal views and who he felt should be the next 
President of the United States. And he writes a column 
for us regularly and he is able to express his opinion the 
same as our other columnists. 


(Trial Examiner) Is Mr. Hearst’s connection or official 
status in the record in the court proceeding? 


(Mr. Rubenstein) No, it is not. There is no identification 
of his connection at all with the existing Hearst Cor- 
(72) poration. As a matter of fact, the record shows that 
Mr. Hearst is not an officer because Mr. Berlin named the 
three operating officers. 


(Trial Examiner) All right. 


Will you develop that point. The question is: What is 
Mr. William Randolph Hearst’s connection with The Hearst 
Corporation and any of the companies here involved. Will 
you develop that aspect. 
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(Mr. Nelligan and Mr. Doyle confer.) 


(Trial Examiner) Well, since there is a lengthy pause, 
I will ask the witness. : 

Do you know what Mr. Hearst’s connection is, first of all, 
with The Hearst Corporation? 


(The Witness) Yes, I do. He is the Chairman of the 
Board of The Hearst Corporation. 


(Trial Examiner) All right. 


Now, what is his connection, if any, with your newspaper, 
The News American? 


(The Witness) Well, Mr. William Randolph Hearst, Jr. 
carries the title of Editor-In-Chief and this, I presume, is 
a carry-over from the days when his father was the Editor- 
In-Chief of The Hearst Newspapers and, as I understand 
it, he took up the title at the demise of his father. 


(Trial Examiner) He inherited the title? 


(The Witness) Yes. I would say that is a good way of 
(73) putting it. 


(Trial Examiner) Or was it bequeathed to him? 


(The Witness) Well, sir, in any event he has the title 
of Editor-In-Chief. 


(Trial Examiner) All right. 
And what is your title? 


(The Witness) My title is Publisher of The Baltimore 
‘News American. IA 


(Trial Examiner) All right. 
You may proceed. 


(Mr. Nelligan) I offer General Counsel’s Exhibits 3(a) 
and (b) and 4 (a) and (b). She Taide 


(Mr. Rubenstein) Objection. peiee 
(‘Trial Examiner) Objection overruled. 
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They are admitted. 


(Whereupon, the documents above-referred to, here- 
tofore marked General Counsel Exhibits 3(a) and 
(b) and 4(a) and (b) for identification, were re- 
ceived in evidence.) 


Q. (Mr. Nelligan) Mr. Collins, do you have personal 
' knowledge of the positions held by other Hearst News- 
' papers with respect to presidential nominees during this 
campaign which ended yesterday? A.. Yes, I do. 

Q. Could you tell us what they are? 

(74) (Mr. Rubenstein) Objection. _ 

(Trial Examiner) Well, I will let it in, in line with my 
prior ruling. 

(Mr. Rubinstein) Well, it would seem to me that what 


some other newspaper did is completely irrelevant to the 
issues here. 


(Trial Examiner) Well, in issue also is The Hearst Cor- 
poration itself, its status, its standing, its relationship with 
the rest of the complex. 


Answer the question. 


A. Well, our Seattle paper, and our Los Angeles paper, 
our San Antonio paper, and one of our papers in Albany, 
and the Baltimore paper supported Mr. Nixon. The Boston 
Record American, the San Francisco Examiner and the 
Albany Knickerbocker News supported Mr. Humphrey. 


(Mr. Nelligan) Mr. Examiner, we have asked to have 
copies of those editorials made available to us from the 
various papers. We have not received them. 


(Trial Examiner) Well, it is not necessary. 

(Mr. Nelligan) That is all. 

(Mr. Doyle) May I ask a question or two, Mr. Examiner? 
(Trial Examiner) Yes. 
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DIRECT EXAMINATION (Continued)- 


Q. (Mr. Doyle) Mr. Collins, in connection with your testi- 
mony regarding William Randolph Hearst and his title as 
(75) Editor-In-Chief, what, if any, contact does he have 
with your paper in connection with that title? A. Well, 
I would say the principal contact is the fact that he sup- 
plies, or he is one of our regular columnists. We run W. R. 
Hearst every Sunday as a column just the same as we run 
Art Buchwald three days a week, and so forth down the 
line. 


Q. Have you assumed any obligations or have there been 
any directives to you with regard to whether or not that 
column runs? A. I have never received any directives to 
it in regard to the column. It was running when I came. 
It is still running — well, I have answered your question — 
and I have no reason not to run it anymore than I have no 
reason not to run Art. Buchwald or Bob Considine or any 
of the rest of them. 


Q. What is your authority in connection with whether 


in fact it does run or not? A. Why, I would have the au- 
thority naturally — the same as any of our columns — 
if we felt there was something objectionable in it that 
would certainly jeopardize our readers, or for any other 
reason, we would not run it. 


Q. That would be your determination to make? A. That 
would be my determination. 


Q. Which you would be free to make? A. I would be 
free to make it. 


(Mr. Doyle) That is all. 


(76) CROSS EXAMINATION 


Q. (Mr. Rubenstein) Mr. Collins, have you ever exer- 
cised that freedom? 


(The Witness) In regard to any of our columnists? 


Q. With regard specificially to Mr. Hearst? A. Spe- 
cifically, no. I have not, Mr. Rubenstein. 
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Q. Now, with respect to the election, was there not com- 
munication from The Hearst Corporation which in a sense 
released you to make your own endorsements? A. If 
there was it was not to my knowledge, and I would assume 
that I would have knowledge of it. 


There was no direct— 


(The Witness) Do you mean a directive to the effect that 
“You will select your own,” or, “You will not select them,” 
and so on. 


(Mr. Rubenstein) Well, let me phrase it this way— 


Q. (Mr. Rubenstein) I read in Newsweek, in their col- 
umn on the press and what the press was doing during the 
election, that Hearst had released its newspapers and had 
now permitted its newspapers to endorse individually those 
candidates that they wanted to endorse. 


Now, my question is: Is that statement that was in News- 
week, is that a correct statement? Had there been some 
communication which said that you were free, or that you 
can doit? (77) A. Well, interestingly enough, T also read 
that and to me it was informational because — Let me 
say this: I came in 1964, so the first presidential election 
that I had as a publisher of Hearst papers was 1964; and 
at that time we were asked who we felt should be the 
President of the United States at that time— 


Q. Asked by whom? A. By our editorial office in New 
York. We have an editorial office in New York. 


—and we were asked who we supported and we reg- 
istered our support; and we were very pleased to learn that 
our selection was in accord apparently with the rest of 
the company. 


Now, this year I received no communication. As I say, 
that was quite informational to me, too, in Newsweek be- 
cause you understand that we have elections every year— 


(Trial Examiner) I know it was informationa] but was it 
correct information? That is the question. 
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(The Witness) Well, it was correct in the sense that we 
just went ahead and made our selection on the same basis 
that we do every year. We have gubernatorial elections, we 
have senatorial elections, we have local elections—. 


(Trial Examiner) No. I do not think you understand my 
question. 


Mr. Rubenstein mentioned this article in Newsweek— 


(78) (Trial Examiner) —and he asked you whether it’s 
true when you said it was informational to you also. 


The question is: What do you mean by that? 


(The Witness) Well, sir, I had no communication from 
New York whatsoever regarding this. So, when I saw it 
in Newsweek, it was called to my attention in Newsweek. 


(Trial Examiner) In other words, you thought it was 
incorrect? : 


(The Witness) Well, I thought it was superfluous, shall 
we say, sir. Superfluous. 


(Trial Examiner) You don’t want to knock another 
paper, is that it? 


(The Witness) (Nods.) 


Q. (Mr. Rubenstein) Well, in previous presidential elec- 
tions — now, let us confine ourselves to presidential elec- 
tions — the various publishers of the Hearst papers had 
been polled and the Editorial Board of Hearst has come out 
with an endorsement. Is not that the general practice? A. 
That is correct. 


Q. And this is the first election, is it not so, that such a 
practice was not followed? A. Well, to my knowledge; 
because, as I say, we were polled in 1964. 


Q. And Mr. Hearst’s column, which is now in evidence, 
is his own personal viewpoint rather than the viewpoint 
ofthe (79) Hearst Editorial Board, isn’t that correct? A. 
I would assume so because Mr. Hearst every Sunday ex- 
presses various opinions on various subjects the same as 
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any columnist would; and this certainly did not reflect the 
Hearst policy. 
Q. Mr. Collins, I just want to ask you one other question. 


Do you, or does The News American submit a budget to 
New Yorkin advance? A. Wepreparea budget, an annual 
budget, and a copy of that is sent to our Treasurer in New 
York and we keep a copy of it here. Who-all sees it in New 
York I wouldn’t know. But we have an annual budget. 


Now, we get three other shots at that during the course 
of the year. We do have a budget. 


Q. Right. And your “three other shots at it,” so to speak, 
are also submitted to New York? A. Yes. 


(Mr. Rubenstein) That is all the questions I have. 
(Trial Examiner) All right. 
Any redirect? 


REDIRECT EXAMINATION 


Q. (By Mr. Doyle) Is it fair to say that the purpose of 
the budget is for informational purposes? 


(Mr. Rubenstein) Objection. 


(Mr. Doyle) All right. 


(80) Q. (Mr. Doyle) What is the purpose of submitting 
the budget? A. I would say that very statement; because 
if I were to send a budget up — I’ve never had a budget 
questioned but I’m sure if I sent up a deficit budget some- 
one would want to know why. 


Q. You mentioned the election poll taken in 1964. What 
was your undertsanding of the purpose of that poll? A. 
To find out the consensus of the individual editors and pub- 
lishers, because apparently the policy had been that it 
looked much better if we didn’t run all over the lot. But at 
that time they felt that they wanted to make one complete 
image, so to speak. 
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Q. Is it your understanding that the ultimate endorse- 
ment reflected the majority opinion of that consensus? A. 
It was my understanding when we were polled that that’s 
why we were polled; and I have no reason to believe that 
the cards were stacked, that this is the way it came out. 


Incidentally, it happened to be President Johnson. ~ 


Q. And there was no such poll taken in 1968?. A. No 
poll taken and no poll mentioned. 


(81) RECROSS EXAMINATION 


Q. (Mr. Rubenstein) Was it your testimony, when you 
were talking about William Randolph Hearst, Jr., that he is 
Editor-In-Chief of The News American? <A. No. 


Q. Or Editor-In-Chief of all the Hearst papers? A. Well, 
if I might be permitted to clarify this. 


He carries a title of Editor-In-Chief and as such I would 
guess that he derives this title, first of all, as His Honor 
has pointed out, which he inherited. As such, we have a 
Hearst Headline Service that operates in New York and in 
Europe and in the U.N. It’s a Hearst News Service. And he 
would normally head up that as Editor-In-Chief. 


Q. Now, what would be the function of the Editorial 
Board, the Hearst Editorial Board in New York that you 
mentioned? What would their function be? A. Well, when 
I say Editorial Board — I don’t know, I’m not familiar that 
there’s a Board per se. There is an editorial office in New 
York. Bill Hearst is the national editor and several editorial 
writers and it’s a group in New York that are editorial 
offices per se. 


Q. What is their function with respect to the Hearst 
Newspapers? <A. Well, I would say primarily to direct the 
activities of (82) the Hearst Headline Service. 


Q. Now, the Hearst Headline Service is what? What is 
the Hearst Headline Service? A. The Hearst Headline 
Service is a news service that’s provided to the Hearst 
papers and they cover Washington in a little different man- 
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ner than we purchase from A-P. or from UPI. You get 
' background material that we aren’t able to secure other- 
"wise. Or we can call for assignments for them or give them 
leads in Washington, and so forth, which they have the 
personnel to follow up. 


Q. Is the Hearst Headline Service, if you know, available 
_ to papers other than Hearst papers? A. I wouldn’t—. No. 
' T would doubt if it is. I wouldn’t know specifically. 

* * * * * * 

(84) (Mr. Rubenstein) I say, to take judicial notice of 
the F.C.C. records with respect to the license and the ap- 
' plication therefor filed by WBAL with the F.C.C. 

(Trial Examiner) Which is what? Which will show 
what? 


(Mr. Rubenstein) Which will show the ownership. 


(Trial Examiner) Now, will you state the ownership for 
the record? 


(Mr. Rubenstein) Yes. 


The license states the ownership to be The Hearst Cor- 
poration. 

(Trial Examiner) All right. 

If there is no objection, I will take official notice to that 


effect unless I hear to the contrary within five days of the 
conclusion of this hearing. 


This matter was discussed off the record and it was agreed 
that this procedure would be satisfactory to all concerned. 


Is that correct, Mr. Doyle? 

(Mr. Doyle) Yes, sir. 

(Trial Examiner) Do you concur in that? 
(Mr. Slaughter) Yes, sir. 
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RESPONDENT’S EXHIBIT 1(A) 
AFTRA—WBAL BASIC MINIMUM AGREEMENT 


AGREEMENT made this 11th day of September, 1963 be- 
tween the: American: Federation of ‘Television and Radio 
Artists, AFL-CIO, a voluntary -association organized and 
existing under the laws of the- State: of New York, and 
having its principal office at 724 5th Avenue, New York, 
New York, and its: Washington, D.C. Local, part of the 
first part (hereinafter called “AFTRA”), and WBAL Di- 
vision - The Hearst Corporation, a-corporation organized 
and existing under the laws of the State-of Delaware, and 
having its principal office at 3800 “Hooper Avenue, Balti- 
more Maryland, party of the second part (hereinafter 
called “Company”), owning and operating stations WBAL- 
AM-FM and WBAL-TV hereinafter called “Station” ). 


14. National Board Approval: This Agreement is subject 
to consideration and approval by the National Board of 
AFTRA and shall not become binding and effective upon 
either party of this Agreement until it has been counter- 


signed by the National Executive Secretary of AFTRA. 
In Witness Whereof, the parties have hereunto affixed 
their hands and seals the day and year first above written. 
AMERICAN FEDERATION OF TELEVISION. AND 
Rapro Artists, AFL-CIO 


BY! cecseecsseecssecssecssssecnnnecnnscennecetecanisecsnecssnecsanennnecnones 


BY r peccscsstececesnsccssonsoansnnstnecnectnssasenesovenve 
NATIONAL REPRESENTATIVE 


WBAL Drvis1oN—THE Hearst CoRPORATION 
TeX PR dinsenemnnseocdconenatctct 


BY! coscccsssseeesesssssccssnssseccecnsnacennsnnsecnssavececnaneceensansccccs 
Approved: 


AFTRA Nationa Boarp 


BY ccssssssseessecsseesscesecesecenecnseesseesncessseasenseennennennenion Seceanccacesneesseom 
NATIONAL EXECUTIVE SECRETARY 


Date: 
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"ner than we purchase from A-P. or from UP.I. You get 
' background material that we aren’t able to secure other- 
- wise. Or we can call for assignments for them or give them 
leads in Washington, and so forth, which they have the 
personnel to follow up. 


Q. Is the Hearst Headline Service, if you know, available 
_ to papers other than Hearst papers? A. I wouldn’t—. No. 
| { would doubt if it is. I wouldn’t know specifically. 


* * * * * * 


(84) (Mr. Rubenstein) I say, to take judicial notice of 
_ the F.C.C. records with respect to the license and the ap- 
plication therefor filed by WBAL with the F.C.C. 


(Trial Examiner) Which is what? Which will show 
what? 


(Mr. Rubenstein) Which will show the ownership. 


(Trial Examiner) Now, will you state the ownership for 
the record? 


(Mr. Rubenstein) Yes. 


The license states the ownership to be The Hearst Cor- 
poration. 


(Trial Examiner) All right. 


If there is no objection, I will take official notice to that 
effect unless I hear to the contrary within five days of the 
conclusion of this hearing. 


This matter was discussed off the record and it was agreed 
that this procedure would be satisfactory to all concerned. 


Is that correct, Mr. Doyle? 

(Mr. Doyle) Yes, sir. 

(Trial Examiner) Do you concur in that? 
(Mr. Slaughter) Yes, sir. 
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RESPONDENT’S EXHIBIT 1(A) 
AFTRA—WBAL BASIC MINIMUM AGREEMENT 


AGREEMENT made this 11th day of September, 1963 be- 
tween the American’ Federation of Television and Radio 
Artists, AFL-CIO, a voluntary association organized and 
existing under the laws of the State of New York, and 
having its principal office at 724 5th Avenue, New York, 
New York, and its Washington, D.C. Local, part of the 
first part (hereinafter called “AFTRA”), and WBAL Di- 
vision - The Hearst Corporation, a.corporation organized 
and existing under the laws of the State.of Delaware, and 
having its principal office at 3800 “Hooper Avenue, Balti- 
more Maryland, party of the second part (hereinafter 
called “Company”), owning and operating stations WBAL- 
AM-FM and WBAL-TV hereinafter called “Station”). 

14, National Board Approval: This Agreement is subject 
to consideration and approval by the National Board of 
AFTRA and shall not become binding and effective upon 
either party of this Agreement until it has been counter- 


signed by the National Executive Secretary of AFTRA. 


In Witness Whereof, the parties have hereunto affixed 
their hands and seals the day and year first above written. 


AMERICAN FEDERATION OF TELEVISION AND 
Rapro Artists, AFL-CIO 


BY cescssecseessesssesssecsneessecsecssecsesssecssecaseenscesecnnecnnensses 


BY! cesseecssteccessecccssseeensnecensveeetinrscnsisecssneccnnnccnunscesnecs 
NATIONAL .REPRESENTATIVE 


WBAL Drvis1Ion—THE HEARST CORPORATION 
BY coccsscsesseesssesesseessseesviseenvecenngtsriconnesssseeaseccanecennetey 


BBs cosecsseecssesesvecsseecosecerseeennnsesnacansersnnsensecsanennnnecnnseest 
Approved: 
AFTRA Nationat Boarp 
BBY! cesssssssssecesccesssssssesecsosssunscecenssssnerceccesssnnvassccegsuannunnssceccannanssssenensneny 
NaTIoNaL EXECUTIVE SECRETARY 
Date: 
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RESPONDENT’S EXHIBIT 1(B) 
AFTRA—WBAL BASIC MINIMUM AGREEMENT 

_ AGREEMENT made this 8th day of September, 1965 be- 

tween the American Federation of Television and Radio 
Artists, AFL-CIO, a voluntary association organized and 
_ existing under the laws of the State of New York, and hav- 

ing its principal office at 724 5th Avenue, New York, New 
York, and its Washington, D.C. Local. party of the first 
part (hereinafter called “AFTRA”), and WBAL Division— 
The Hearst Corporation, a corporation organized and exist- 
ing under the laws of the State of Delaware, and having its 
principal office at 3800 Hooper Avenue, Baltimore, Mary- 
' land, party of the second part (hereinafter called “Com- 
' pany”), owning and operating stations WBAL-AM-FM and 
WBAL-TV (hereinafter called “Station”). 


14. Approval: This Agreement is subject to considera- 
' tion and approval by the National Board of AFTRA and by 
the Hearst Corporation and shall not become binding and 


effective upon either party of this Agreement until it has 
been countersigned by the National Executive Secretary 
of AFTRA and the appropriate Executive of The Hearst 
Corporation. 


In Witness Whereof, the parties have hereunto affixed 
their hands and seals the day and year first above written. 


AMERICAN FEDERATION OF TELEVISION AND 
Ranpro Artists, AFL-CIO 


VES fe aeeneeentinoesn 

| 
Approved: 

AFTRA Nationat Boarp 
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WBAL Division—THE Hearst CORPORATION 


BY? ceesseseessessneenceneennessssnsecs 
By: .. : 
Approved: 


Rapro-TV Drvision-THE HEARST 
CORPORATION 


RESPONDENT’S EXHIBIT No. 2 


MEMORANDUM OF AGREEMENT, made in the City 
of New York, the 30th day of April, 1968, by and between 
The Hearst Corporation (Baltimore News-American Divi- 
sion), a Delaware corporation, (hereinafter referred to as 
“Hearst”), and Frank A. DeFilippo of Baltimore, Maryland, 
(hereinafter referred to as “Employee”). 


Whereas, Employee possesses special, unique and original 
ability, and Hearst desires to secure his exclusive services 
for the period and on the terms hereinafter mentioned, 
which employment Employee desires to secure and accept. 


Now, Therefore, in consideration of the compensation and 
the mutual provisions and conditions herein contained and 
the sum of One Dollar ($1.00) by each of the parties hereto 
to the other in hand paid, the receipt whereof is hereby 
acknowledged, this Agreement. 


Witnesseth: 


First: Hearst hereby employs Employee as set forth on 
attached rider and Employee agrees to render his services 
to Hearst as such rider more particularly provides, together 
with such other services relating thereto as shall be re- 
quired of him from time to time by Hearst (and in the 
event of a transfer of Employee or an assignment of this 
Agreement, as hereinafter provided, Employee agrees to 
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render to the transferee or assignee hereof such services 
as may be required of him from time to time by such trans- 
feree or assignee) for the period commencing with the 1st 
day of June, 1968, and extending to and terminating on the 
31st day of May, 1969. Employee hereby accepts the afore- 
said employment and agrees to render his exclusive services 
hereunder on the terms and conditions herein set forth. 


Second: Hearst agrees to pay to Employee and he agrees 
to accept from Hearst, as compensation for his services 
hereunder, the remuneration provided in the Rider attached 
hereto and made a part hereof. 


Third: To induce Hearst to enter into this Agreement 
and to pay the compensation herein provided, Employee 
agrees: 


(a) That he will faithfully and diligently execute all 
instructions that may be given him by Hearst, or by any 
transferee or assignee hereof, with respect to his duties 
hereunder. 


(b) That he will work for, and render services to, 
Hearst. or for or to, as the case may be, any property to 
which he may be transferred or any other corporation to 
which this Agreement may be assigned, in accordance with 
the terms of paragraph “Sixth” hereof, exclusively, and 
that he will give and devote to the pursuit of his duties his 
full, complete and exclusive time, his best skill, attention 
and energy, and that during the term of his employment he 
will not perform any work, render any services or give any 
advice, gratuitously or otherwise, for or to any other person, 
firm or corporation. Should there be a violation or attempt- 
ed or threatened violation of this provision, Hearst, or any 
transferee or assignee hereof, may apply for and obtain an 
injunction to restrain such violation or attempted or 
threatened violation, to which injunction Hearst, or any 
transferee or assignee hereof, shall be entitled as a matter 
of right, Employee conceding that the services contem- 
plated by this Agreement are special, unique and extra- 
ordinary, the loss of which cannot reasonably or adequately 
be compensated in damages in an action at law, and that the 
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right to said injunction is necessary for the protection and 
preservation of Hearst’s rights and the rights of any trans- 
feree or assignee hereof, and to prevent irreparable damage 
to Hearst and to any such transferee or assignee. Such in- 
junctive relief shall be in addition to such other rights and 
remedies as Hearst, and any transferee or assignee hereof, 
may have against Employee arising from any breach hereof 
on his part. 

Fourth: This Agreement shall terminate and Employee’s 
employment and his compensation hereunder shall cease: 
(a) upon his death and (b) at the option of Hearst: 


(i) Upon any failure by him to observe or perform 
his agreements herein contained; or 

(ii) Upon his neglect of the faithful performance of 
his duties hereunder. 


Fifth: It is understood and agreed that Employee shall be 
entitled to a reasonable vacation during the term hereof. 


Sixth: The Hearst Corporation shall have the right to 


transfer Employee to any of its divisions or to any property 
operated, directly or indirectly, by it, or to assign this 
Agreement to any corporation owned or controlled, directly 
or indirectly, by it. 


Seventh: Hearst shall an option to renew this Agree- 
ment upon the same terms and conditions as herein speci- 
fied for a further period of one year by giving notice to 
Employee of Hearst’s intention to renew. Said notice may 
be given at any time prior to the 30th day of April, 1969. 


In the event that Employee shall continue in the afore- 
said employment after the expiration of either (a) the 
initial term hereof, or (b) the renewal term hereof (if the 
option herein shall have been exercised) then, and in either 
of those events, this Agreement shall be, and be deemed 
to be, extended from month to month at the rate of salary 
provided in the Rider attached hereto and made a part 
hereof and shall be terminable at the and of any month by 
either party giving to the other fifteen days’ notice in writ- 
ing of his or its intention to terminate the said Agreement. 
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Eighth: It is understood and agreed that wherever any 

' words are used in this Agreement in the masculine gender, 
they shall be construed as though they had been used in 

' the feminine gender when the context so requires. 


In Witness Whereof, Hearst has caused this Agreement 
to be executed in its corporate name by its Vice President 
thereunto duly authorized and its corporate seal to be here- 
unto affixed and duly attested by its Assistant Secretary, 
' and Employee has hereunto set his hand and seal, in 
' quadruplicate, the day and year first above written. 


Tue Hearst CORPORATION 
(Baltimore News-American Division ) 


By: Marx F. CoLtins, 
Vice President. 


Frank A. DeFiuipro (LS.) 
Attest: 


W. M. STREET, 
Assistant Secretary. 


RIDER TO AGREEMENT DATED THE 30th DAY OF 

68 BY AND BETWEEN THE HEARST COR- 

PORATION (BALTIMORE NEWS-AMERICAN DIVI- 
SION) AND FRANK A. DeFILIPPO. 


1. It is understood and agreed that the exclusive services 
to be rendered by Employee hereunder will be as a Politi- 
cal Writer for The News American. 


2. Hearst agrees to pay to Employee and he agrees to 
accept from Hearst, as full and complete compensation for 
his services hereunder, the weekly salary of 
payable at the end of each and every week, during the 
period commencing with the lst day of June, 1968 and 
extending to and terminating on the 31st day of May, 1969. 


3. All columns or writings furnished by Employee here- 
under shall belong to and be the exclusive property of 
Hearst, which may duly protect the same by copyright or 
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otherwise, and which shall have all of the exclusive rights 
therein accorded to the author of the copyrighted work, as 
well as all the property rights in and to such columns or 
writings that may be accorded to the author or owner 
thereof under any law. 


4. It is further mutually understood and agreed that dur- 
ing the period of, and after the expiration of, this Agree- 
ment or after the termination of his employment (whether 
such employment is pursuant to the terms of this Agree- 
ment or otherwise) Employee will not prepare, use, sell or 
deliver to or for any other person, firm or corporation other 
than Hearst or an affiliate or subsidiary of Hearst (herein- 
after in this paragraph collectively referred to as “Hearst”), 
any material, including, but not limited to, any title or char- 
acters depicted therein, furnished to or used by Hearst dur- 
ing such time as Employee is in the employ of Hearst and 
Employee will not prepare, use, sell or deliver any colorable 
imitation, adaptation or simulation of any material furnish- 
ed by him to Hearst (whether furnished hereunder or 
otherwise), or use any title, mark or name substantially 
similar to that utilized in connection with work of Employee 
or material furnished by Employee under this Agreement 
or otherwise, furnished by him to Hearst. Should there be a 
violation or attempted or threatened violation by Employee 
of any of the provisions contained in this paragraph 4, 
Hearst shall be entitled to the same rights and relief by way 
of injunction and other remedies as are provided for under 
paragraph “Third” hereof. 


Tue Hearst CoRPORATION 
(Baltimore News-American Division ) 
By: Marx F. Cottrs, 

Vice President. 
Franx A. DeFiurrpo (LS.) 


RESPONDENT’S EXHIBIT No. 2 


MEMORANDUM OF AGREEMENT, made in the City of 
New York, this 11th day of October, 1966, by and between 
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' The Hearst Corporation (Baltimore News American Divi- 
sion), a Delaware corporation, (hereinafter referred to as 
' “Hearst”), party of the first part, and John F. Steadman 
of Baltimore, Maryland, (hereinafter referred to as “Stead- 
man”), party of the second part. 


Whereas, Steadman possesses special, unique and original 
ability, and Hearst desires to secure his exclusive services 
for the period and on the terms hereinafter mentioned, 
which employment Steadman desires to secure and accept, 


Now, Therefore, in consideration of the compensation and 
the mutual provisions and conditions herein contained and 
the sum of One Dollar ($1.00) by each of the parties hereto 
to the other in hand paid, the receipt whereof is hereby 
acknowledged, this Agreement. 


Witnesseth: 


First: Hearst hereby employs Steadman as Sports Editor 
of The News American and Steadman agrees to render his 
services to Hearst as such Sports Editor, together with such 
other services as shall be required of him from time to time 
by Hearst, exclusively, except as hereinafter provided, for 
a period of two years, commencing with the 3rd day of 
October, 1966, and extending to and terminating on the 2nd 
day of October, 1968, which employment Steadman hereby 
accepts on the terms following. 


Second: Hearst agrees to pay to Steadman and he agrees 
to accept from Hearst, as full and complete compensation 
for his services hereunder, the weekly salary of 

, payable at the end of each and every week, 
during the period commencing with the 3rd day of October, 
1966, and extending to and terminating on the 2nd day of 
October, 1967, and , payable at the end of each 
and every week, during the period commencing with the 
3rd day of October, 1967, and extending to and terminating 
on the 2nd day of October, 1968." ~ 


Steadman shall also be entitled to and receive, during 
each year of the term hereof, an expense allowance of 
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per week, which is to be accounted 
for. 


Third: To induce Hearst to enter into this Agreement 
and to pay the compensation herein mentioned, Steadman 
agrees: 


(a) That he will faithfully and diligently execute all 
instructions that may be given him by Hearst with respect 
to his duties hereunder. 


(b) That he will work for, and render services to, 
Hearst, or for or to, as the case may be, any other corpora- 
tion to which this Agreement may be assigned in accor- 
dance with the terms of paragraph “Seventh” hereof, ex- 
clusively, and that he will give and devote to the pursuit of 
his duties his full, complete and exclusive time, his best 
skill, attention and energy, and that during the term of his 
employment he will neither perform any work nor render 
any services or give any advice, gratuitously or otherwise, 
for or to any other person, firm or corporation, nor will he 
be or become engaged or interested, directly or indirectly, 
in any business enterprise or occupation on his own ac- 
count or otherwise, if such business enterprise or occupa- 
tion is in any way competitive with Hearst or any subsi- 
diary or affiliate of Hearst or any activity of any of them. 
Should there be a violation or attempted or threatened vio- 
lation of this provision, Hearst may apply for and obtain 
an injunction to restrain such violation or attempted or 
threatened violation, to which injunction Hearst shall be 
entitled as a matter of right, Steadman conceding that the 
services contemplated by this Agreement are special, 
unique and extraordinary, the loss of which cannot reason- 
ably or adequately be compensated in damages in an action 
at law, and that the right to said injunction is necessary for 
the protection and preservation of Hearst’s rights, and to 
prevent irreparable damages to it. Such injunctive relief 
shall be in addition to such other rights and remedies as 
Hearst may have against Steadman arising from any breach 
hereof on his part. 
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Fourth: It is further mutually understood and agreed 
that during the period of, and after the expiration of, this 
Agreement or after the termination of his employment 
(wheher such employment is pursuant to the terms of this 
Agreement or otherwise), Steadman will not prepare, use, 
sell or deliver to or for any other person, firm or corporation 
other than Hearst or an affiliate or subsidiary of Hearst 
(hereinafter in this paragraph collectively referred to as 
“Hearst”), any material, including, but not limited to, any 
title or characters depicted therein, furnished to Hearst 
during such time as Steadman is in the employ of Hearst 
and Steadman will not prepare, use, sell or deliver any 
colorable imitation, adaptation or simulation of any of the 
material furnished by him to Hearst (whether furnished 
hereunder or otherwise), or use any title, mark or name 
substantially similar to that utilized in connection with 
work of Steadman or material furnished by Steadman 
under this Agreement or otherwise furnished by him to 
Hearst. 


Fifth: Steadman’s employment hereunder and his com- 
pensation shall terminate upon his death; and at the option 
of Hearst, Steadman’s employment hereunder and his com- 
pensation shall terminate: 


(a) Upon any failure by him to observe or perform his 
agreements herein contained; or 


(b) Upon his neglect of the faithful performance of 
his duties hereunder. 


Sixth: It is understood and agreed that Steadman shall 
be entitled to a reasonable vacation during each year of the 
term hereof. 


Seventh: Hearst shall have the right to transfer Stead- 
man to any property operated, directly or indirectly, by it, 
or to assign this Agreement to any corporation owned or 
controlled, directly or indirectly, by it. 


Eighth: In the event that Steadman shall continue in 
the aforesaid employment after the expiration of the said 
period of employment, this Agreement shall be and be 
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deemed to be, extended from month to month at the rate 
of salary hereinbefore specified for the second year of the 
term hereof, together with the expense allowance as here- 
inbefore provided, and shall be terminable at the end of any 
month by either party giving to the other fifteen days’ 
notice in writing of his or its intention to terminate the 
said Agreement. 


In Witness Whereof, Hearst has caused this Agreement to 
be executed in its corporate name by its Vice President 
thereunto duly authorized and its corporate seal to be 
hereunto affixed and duly attested by its Assistant Secre- 
tary, and Steadman has hereunto set his hand and seal, 
in quadruplicate, the day and year first above written. 


Tue Hearst CORPORATION 
(Baltimore News-American Division) 


By: Marx F. Cotirs, 
Vice President. 


Jonn F. StEapMaNn (L.S.) 


Assistant Secretary 


ee eee 
g MAIN TRANSMITTER 


Form Approved 


FEC Form 303 ¥ 
963 Wodget Hureaw Ne. 52RO01616 


Octeder 2 
| Segien t 


= UMITES STATES OF ameERnica 
', FEDERAL COMMUNICATIONS COMMISSION 


APPLICATION FOR RENEWAL OF 
BROADCAST STATION LICENSE 


INSTRUCTIONS 


A. This focm is to be used ia ail cases when applying far Renewal 
of Droadcast Seation License. It coasists of this pert, Section I, 
and the following sections: 


Section 1, Renewal Application Engineering Daca 


Section IV, Statement of Program Service of Broadcast 
Apolicant 


B. Prepare and file three copies of this form and all exhibits with 
the Federal Communications Commission, Washington, D.C. 20554 


C. Number eahibits seviatty in the space provided in the body of 
the form and list cach exhibit in the apace provided on page 2 of 
this Section, Date cach eahibic ee 


D. The name of the applicant must be stated exactly os it eppears 
on the current hicense. 


E. Information called for by this spplication which is already on 
file with the Commission need not be refiled in this application 
provided (1) the information is now on file in another application 
or FCC form filed by of on behalf of this applicant: (2) the infor 
mation is identified fully by reference co the file number (if any), 
the FCC form number, and the filing date of the application or ochet 
foem containing the information and the page or paragraph referred 
to, and (3) after making the relerence, the applicant states: “No 
change since date of filing.” Any such reference will be con= 
sidered co incorporate into this application all information, cone 
fidential of otherwise, contained in the application of other form 
telerred to. The incorporated application or other form will theres 
after, in ita entirety, be open to the pudlic. 


tion shall be personally signed by the applicant, 
ft is an individual: by one of the partners, ifthe 
applicant is = partnership: by an officer, if the applicant is 8 com 
J poration; by a member who is an officer, if the applicant isan un 
incorporated anszociation; by such duly elected or appointed olficials 
as may be competent to do xo under the lews of the applicable 
jurisdiction, if the applicant is an eligible government entity; or by 
the applicant’s arrormey in case of the sppticent’s physical disable 
tity of of his absence from the United Scates. The atrorney shall, 
in the event he signs for the applicant, separately set forth the 
reason why the application is aot signed by the applicaat. In 
tioa, if eny matter is stared on the basis of the attorney's belief 
oaly (racher than his nowledge), he shall seperately set forth his 
eeasens for believing that such statements are truc. 


G. BE SURE ALL NECESSARY INFORMATION IS 
FURNISHED AND ALL PARAGRAPHS ARE FULLY 
ANSWERED. IF ANY PORTIONS OF THE APPLICATION 
ARE NOT APPLICABLE, SPECIFICALLY SQ STATE, 
DEFECTIVE OR INCOMPLETE APPLICATIONS MAY BE 
RETURNED WITHOUT CONSIDERATION. 


RESPONDENT'S 


addr 


Meme and post office address of applicant (Sce Instruction D) 


THE HEARST CORPORATION 
959 Eighth Avenue - Room. 202 
New York, New York 10019 


Sort notices ami communications to the following-nased person 
at the post office eiress indicated: : 
D. L. Provost, The Hearst Corporation 
Eighth Room 202) New _Y 
5 O 


Le Renewal requested for following cxisting facilities 10019 


eS ee 
- M 


WBAL-TV 
Minimss hours operation daily 
See Section IV, 


EE) Para. 1(a) 


Hours of operation 


Sharing with 
(fpecify Stations) 


= 


Baltimore Maryland 


% Is applicant of any perean res) wo FJ 
dircetly or indirectly controlling. 
epplicant, party to @ suit in eny Federal Court involving the 
monopolizing, or en attempt to monopolize radio camuiication 
dircetly or indirectly through control of the manufacturer or 
sale of radio apparatus, by erclusive traffic arrengemnts, 
or by any other weann, or of using unfair methods of cometi- 
tion? 
If the answer is “Yer*, attach es Exhibit No. aml 
description of the procceding, identifying the court and 
showing where records of the proceeding may be obtainsd. 
(See Section 313 of the Coumnications Act of 16%.) 


Je Attach as Exhibit No. Ls a detailed delence sheet of 
the applicant as at the close of a month within 90 days of the 


t Gate of this application. 

4e_ Is thn applicant's Ownership Report Yes] no i 
filed with this epplication? 
(See 1.%3(e) of Commission's Rules.) 
Tf anawer ie “No”, give date of filing of last Owsereh!; 

call letters, station atte and pe aaah ore 

with which it wae filed. REPOrt,rendered | 

1 4-15-66,filed with WIAE-TV,Pittsburs 


application on 4-29-66 


Se any change in the citizenship 
of the applicant? 


G- Is the applicant a represente- 
tive of an alicn or foreign goverrmcnt? 


BS x - S 


re) » fo 
tes] »o i |’ 


7% List delow other businesses in which the applicant or ay 
officer, director, or principal stockholder (any person owing 
2% or wore of epplicant's stock) has a 25% or more interest. 
List also ery radio station other than the station which is the 
mbject of this application in which any ef the ebove nemad 
spersons have any interest, ani the nature ani extent of their 
intereat ih the brosirant atatian. 


Exhibit No.2 


EXHIBIT 3(a) 


THE APPLICANT hereby waives any claim to the use of any particular frequency or of the ether as against the 
regulatory power of the United States because of the previous use of the same, whether by license or otherwise, and 
fequests an authorization in accordance with ‘this application. (See Section 304 of che Communications Act of 1934). 

THE APPLICANT cepresxents that this application is not filed for the purpose of impeding, obstrecting, or delaying 
determination on any other application with which i it may be in conflict. 

THE APPLICANT acknowledges chat all the statements made in this application and Bewened exhibits are con- 

" sidered material representationa, and — all che exhibits are a material part hercof and arc incorporated herein as if 
. get out in full in the application. ' 
CERTIFICATION 


T certify that che statements in this application are true, complete, and correct to the best of my knowledge ead 
belief, and are made in siaves faich. : 


| 
| 
Signed and dated this 24 day Of mmrcsercerntl ANGmmeneverrinemmreney 19 66 u + 
| 


FEES. EFFECTIVE JANUARY 1, 1964, INCLUDE 


. 1964, 
FILING FEE WITH THIS APPLICATION. SEE THE HEARST. CORPORATION. _......... 
PART 1 OF FCC RULES FOR AMOUNT OF FEE. (NAME .OF APPLICANT) 
DO NOT SENO CASH. MAKE CHECK OR MONEY o- | 
‘ORDER PAYABLE TO THE FEDERAL COMMUNI+ 
CATIONS COMMISSION. By. (—pApnmgtha—_. 


(SIGNATURE) 
WILLFUL FALSE STATEMENTS MADE ON THIS dD. Le Provost, Vice President 


FORM ARE PUNISHABLE BY FINE ANO IMPRI- 
SONMENT.U.S. CODE, TITLE 18, SECTION 1001. | Tiele WBAL Div: BOR 


EXHIBITS furninhed as required by this forse 


Exhibit No. | Section end Pore. | Nese of officer or ecployee (1) by SRS or (2) under 
No, of Form whose direction exhibit weg prepared (shew which) 

Provost 
Provost 
Provost : 
0.- Gunts - : = | Prese for WBAL= 
0. Gunts 3 a " uv 
Oo. | Ww 
O. ¢ x , ; , tt 
0. aie . eee x 
O. : wa 


2 
3. 
i 
5 
6 
4 
8 


RESPONDENT'S EXHIBIT 3(a) 


EXHIBIT NO. 8 


(Paragraph 12, Section IV) 


The present staff consists of: 


Devartment 

Program 

fechnical 

Sales & Promotion 
General & Administrative 


Totalec-ceesconcceoeroes gk : 


Position Name 


Vice Pres. & General De Le Provost 


Mgre-WBAL Division 


Vice Pres. & Manager 
of WBAL-TV 

Vice Pres.in Charge of . 
Eng.-WBAL Division 


Dir.of Sales & Asst. 
Station Manager 


- Brent O. Gunts 
John T. Wilner 
Willis K. Freiert 


Program Director ' John P.Frankenfield 


Manager, Community 


-James S. King 
Service- 


Chief Engineer ‘Otto R. Claus,Jre 


News Manager Royden S. Meise 


Director, Advertising, 
Promotion & Publicity 


Resident Controller 
WBAL Division 


Director, Building 
Services 


Donald R. Peacock 
Clifton E. Harris 


WeDeNewberrey, Jre 


June 24, 1966 


___Number_of Employees _—__. 
_ Full-time 

Combination 

TV & Radio 


Part-tine 
Combination 
TV & Radio 


———— 


av 
4 


Citizen- 
: ship 
USA 


Residence 


10 Bouton Green 
Baltimore, Ma.21210 


5015 Greenleaf Rd. 
Baltimore ,Md.21210 


6317 Ivymnount Road 
Baltimore ,Md.21209 


515 St.Francis Road 
Powson, Md. 21204" 


10 Bramleigh Road 
Lutherville, Md. 


5013 Greenleaf Rd. 
Baltimore ,Md.21210 


2116 Southland Road 
Baltimore, Md.21207 


- 108 Livingston St. 


Salisbury, Mde 


73% N.eLinwood Ave. 
Baltimore, Md.21205 


905 Adana Road 
Pikesville, Md. 


Greenspring Ave.Rt 1° 
Owings Mills,Md.21117 


RESPONDENT'S EXHIBIT 3(a) 


, - 
ee 
Wetadeere fo08 


Leven Aqypmnved 
lade Herwaw Noo S2RO1AI6 


Sectren, | 


UNITY DS STATCS OF AMERICA 
FEDERAL, COMMUNICATIONS COMMISSION 


APPLICATION FOR RENEWAL OF 
BROADCAST STATION LICENSE 


INSTRUCTIONS 


A. This form ia to be used in all cases whee applying for Renewal 
Of Meoadcant Station Licenae. It consists of this part, Section |, 
and the fellewing sections: 


Seetion I, Kenewal Application Engineering Date 


Section IV, Statement of Program Scevice of Henmicant 
- Apple ant 


BR. Peepace and tile thter copies of this form aad all eohibits with 
the Federal Communications Commisseon, Cashinnton, 1.6. 20554 


C. Number exhibits serially in the space provided in the bedy of 
the form and list each exhibis in the space provided on page 2 of 
thas Section, Date cach enka - 


D. ‘the name af the applicant aust he stated esactly as a0 appends 
on the curreat licenxe. : 


E. Information « alled (ne by thes application which on alrealy on 
file with the Commission ared net be tefiled in this application 
previded (1) the information is new on file in another application 
oe ECC form filed by of on behall of this applicant; (2) the infore 
mation ix identified fully vy sefcrence co the file number (if any), 
the FCC fecm number, and the filing date of the application or other 
farm contamming the iafecmacion sad the page or paragraph referred 
to, and (3) after making the seletence, the applicant states: “Ne 
change since date of filing.’”” Aay such reference will be cone 
sidered to incorporate into this application all iaformation, con 
fidential or echerwise, contained in the application or ether form 
teterred te, The iacerpersted application er other form will theres 
alter, in its entirety, he epen to the public. 


F. This application shall he personally signed by the applicant, - 
af the applicant 1s an "individual; by one of che partners, if the 

applicant is @ pastnership; by an officer, if che applicant is a cor 
poration; by a member whe is an officer, if the applicent is an ue 


incorpormeed association; by such duly clected of appointed efficiain} filed with this application? | | 


as may be competent to de 20 wader the laws af the uppiicable 
jucindiction, if the applicant is an eligible ,overmment emuty; or by 
the eppliceat’s auecncy in case of the applicant's physical disable 
lity of of hia absence (rom the United Scates, The atterncy shall, 
in the event he signs for the applicant, separately set ferch the 
reason why che application is not signed by che appliceat. In addie 
tion, if any maner is stared on the basis of the atsorncy’s belie! 
only (rather chan his tnowiedge), he 1) separecely set forth his 
ecosens for believing that such 3 are tree 


G. RE SURE ALI. NECESSARY INFORMATION IS ¢ 
FURNISHED AND ALL PARAGRAPHS ARE FULLY 
ANSGERED, IF ANY PORTIONS OF THE APPLICATION 
ARE NOT APPLICABLE, SPECIFICALLY SO STATE, 
DEFECTIVE OR INCOMPLETE APPLICATIONS MAY KE 
RETURNED BITHOUT CONSIDERATION. 


x 


iF 
| 
| 
Mal 


TRS NSHITTE 


Nene and post office address of axplicant (sco Instruction Dp 
THS HEARST CORPORATION 
959 Eighth Avenue = Room 202 
New York, New York 10019 


Send notices and communications to the following-named persen 
at the post office adiress indicated: | 
DeLeProvost, The Hearst Corporation © 
! ew Yo 
weaitien 100 
Channe} Ne. 


ral) Jottars 
WBAL 
Power in kilowatts 
Day e 
150 kw 
tien 
trl waited Mering with | 
Daytiow only [_} PAT at 
oO 


Station loration 


breqemney | 

1090 k¢ 
Minima hours operation dally 
See Section IV, 
Para. 1(a) 


Night. 


50 kw 


liours of ape 


Other 
(apecity) 


Tamd tnd 


we 1S applicant. or any peru ! 

Aireetly oF indirectly eumtrolling, | 

Applicnat, prety to a sult, tn any Bateral Crert, involving the 
mem izing, OF an allewpt to aennpolize rariio ecamnication 
Girectly or indirectly thro control of the mwufecturer or 
sale of reiio apparaten, by enclunive traffic arrangements, 
or by any other avans, or of using unfair methods ef cospeti- 
tien? 4 

i 

If the answer is "Yex®, attach as Exhibit Wn. eam 
Sescription of the proceeding, identifying the court end 
showing where records of the proceeding may be obtained. 

(see Section 313 of the Commmicaticrs Act of 1491.) 


{ 
A drtalled balance sleet of 
garth within $y days of the 


we) bs 


Jt. Attach an Exhibit so. 1 
the applicant as at the clene ef a 
date of this applicatian, 


40 38 the applicant's (emership Repaet 


(See 1.243(a) Of Commixaion's fmlen) 


If aanwnr in “No, give date of fiteg a! lant Qwnaenhipy Hepurt and 
call lotwrn, meno tesa weed et @: ohiwat: 
ved. 5 


ith which it wan fi sored OF 
io5-66,filed with GLAESTV,Pittsour 
13 n on 4.29-66,F BRCT-4 
Se Any change in the citizenship | 


catio: 
of the applicant? 


RDPD On 


6 Is the applicant a representa 
tive of en alien or foreipn poverraint? 


» List below other laminesses in which the ayplicant' er any 

Officer, directar, ar prinnipal atorianider (any person eming 
2K or more of applicant's stock) has @ 32% or more interest. 

List also any radio station other Unan the station which is the 4 
mbject of this epplicatien in which ary of the ehove nawed 

persans have any interest, and tm nature ond extant of their 
Anterest in the breadcast station. | 


Exhibit No.2 


1 
| 
t 
i 


*Inclucing remote coatrel authorization. 


a 


RESPONDENT'S EXHIBIT 3(b) 


a a a 
. 16 C Form 7% Seetion 1. Daye 2 
: TNE APPLICANT hereby waives any claim to the use of any particular frequency or of the cther as against the 
regulatory power of the United States because of the previous use of the same, whether by license or othcrwise, and 
fequests an authorization in accontince with this application, (See Section 304 of the Communications Act of 1934). 
| THE APPLICANT cepresents that this application is not filed for the purpose of impeding, obstructing, of delaying 
determination on any other application with which it may be in conflict. 
THE APPLICANT acknowledges that all the statements made in this application and attached exhibits are con- 
“] sidered matcrial representations, and that all the exhibits are-a maccrial part hereof and arc incorporated hercin as if 
sct out in full in the application. 
CERTIFICATION 


T certify that the statements in this application are teuc, complete, and correct to the best of my knowledge and 
belief, and are made in good faith. . 


Signed and dated this Bh day of ON eR Oe errcceacomacy 


EES. EFFECTIVE JANUARY 1, 1964, INCLUOE . 
SoSs Fee with THis APPLICATION. SEE. rn nh No 


ART 1 OF FCC RULES FOR AMOUNT OF FEE. (NAME OF APPLICANT) 
PO NOTSEND CASH, MAKE CHECK OR MONEY 
ORDER PAYASLE TO THE FEDERAL COMMUNI- r 


(SIGNATURE) 


WILLFUL FALSE STATEMENTS MADE ON THIS a rovost. Vi s 
FORM ARC PUNISHARLE BY FINE AND IMPRI- D. Le Provost, Vice President 


SONMENT.U.%. CONE, TITLE 18, SECTION 1001. THCL cccsccesrsereee IR ALae DEL MLGL OM. .coccsceceessreesesnssscenenssssoesee 


PXNIBITS furniahed as required by this form: 


Exhibit Ne. | Section end Pere. | Nem: of afficer or exmloyee (1) by whom or (2) under Officiel tite 
No. of Form whose. ditection exhibit was prepared (show which) ae 


- 


“De. Le Provost (2) Vice President 
D.-L. Provost (2) Wu wd 
D. Le Provost (2) Ge se 
John T. Wilne> | (2) Vice Pres. in Charge 

: of Engineering 

Alfred E. Burk (2) Vice Pres. for W3AL 
Alfred E. Burk (2) Ww Mae My 
Alfred E. Burk ===> (2) ; 
Alfred 5. Burk (2) 
Alfred E. Burk * (2) 
Alfred E. Burk (2) 
Alfred E. Burk (2) 
Alfred BE. Burk (2) 


Owner WHE 


Eb0men 


PESPONDENT'S &XHIBIT 3(b) 
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*. PART OF 
RESPONDENT’S EXHIBIT NO. 3(b) 


Exhibit No. 2 


(Paragraph 7, Section I) 


Other businesses in which the applicant or any officer, 
director or principal stockholder has a 25% or more inter- 
est: 

Applicant 
The applicant either owns or controls through ownership 
of subsidiaries all the businesses of the Hearst organization. 
It is not believed that the question contemplates the fur- 
nishing of detailed information concerning all of these 
businesses since they all have one common ownership in 
the Hearst organization. 


Interest in other radio stations: 
Applicant 


WBAL-FM and WBAL-TV Baltimore, WISN, WISN-FM 
and WISN-TV Milwaukee, and WTAE, WTAE-FM and 
WTAE-TV Pittsburgh, owned and operated by applicant. 


Hearst Radio, Inc., licensee of radio station WAPA, San 
Juan, Puerto Rico, is a subsidiary of the applicant. 
June 24, 1966 


PART OF 
RESPONDENT’S EXHIBIT NO. 3(b) 


Exhibit No. 8 
(Question 15, Section IV-A) 


A. WBAL Radio news is currently supplied by a depart- 
ment which employs 22 people (at full strength)— 
only one of whom is employed on a part-time basis. 
While ten of these work mainly for WBAL-TV, the 


B. 
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stories and features which they develop are also avail- 
able for use on WBAL Radio. In addition, three staff 
announcers devote a major portion of their time to 
working with the News Department and specialize in 
presenting the news on the air. 


This News Department covers regular “beats” at City 
Hall and Police Headquarters, while daily assignments 
send reporters to other areas indicated as important to 
the news of the day. 


It has available three “news cars.” They are equipped 
with mobile radio units which are used exclusively for 
newsgathering purposes. Equipment is available in the 
news room for monitoring the radio services of the 
Baltimore City Police, the State Police and the Balti- 
more City and Baltimore County Fire Departments, and 
contact maintained with the Baltimore News-American 
daily newspaper, so that reporters can be dispatched to 
the scene of fast-breaking local news events. 


The WBAL news room is currently served by the fol- 
lowing wire services: 


1. United Press International Radio and TV Press Wire 
2. Associated Press Radio and TV Press Wire 

3. United Press International Sports Wire 

4. Western Union Sports Ticker 

5. Weather Wire 


News staff members are on duty in the news room 
throughout the day and evening to process news from 
the general public, and from members of the station 
staff, each of whom is encouraged to consider himself 
a source for news items in the community. 


It is estimated that thirty percent of news programs will 
be devoted to local and regional news. 


June 24, 1966 


TXD—775—68 
Baltimore, Md. 


United States of America 
Before the National Labor Relations Board 
Division of Trial Examiners 
Washington, D.C. 


Case 5—CC—446 


American Federation of Television and Radio Artists 
Washington-Baltimore Local, AFL-CIO 


Respondent 
and 


Baltimore News American Division, 
The Hearst Corporation 
Charging Party 


Charles B. Slaughter and Maurice J. Nelligan, Jr., Esqs., 
of Baltimore, Md., for General Counsel. 


Bernard W. Rubenstein, Esq. (Edelman, Levin, Levy & 
Rubenstein), of Baltimore, Md., and Samuel Levine, Esq., 
of Washington, D.C., for Respondent. 


James J. Doyle, Jr., and Theodore Sherbow, Esqs. 
(Sherbow, Shea & Doyle), of Baltimore, Md., for Charging 
Party. 


TRIAL EXAMINER’S DECISION 


SamueEt M. Srncer, Trial Examiner: Upon a charge filed 
on September 23, 1968, by Baltimore News American Di- 
vision, The Hearst Corporation (herein called News Ameri- 
can), General Counsel of The National Labor Relations 
Board, by the Regional Director for Region 5, issued a com- 
plaint on October 7, 1968, alleging that American Federa- 
tion of Television and Radio Artists Washington-Baltimore 
Local, AFL-CIO (herein called AFTRA or the Union), 
had engaged in certain secondary boycott activities pro- 
hibited by Section 8(b) (4) (i) and (ii) (B) of the National 
Labor Relations Act. In general, the complaint alleged that 
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in furtherance of its labor dispute with WBAL Division, 
The Hearst Corporation (herein called WBAL), AFTRA 
picketed the premises of News American (allegedly a 
secondary or neutral employer) with objects of (a) in- 
ducing employees of News American to strike or withhold 
their services; and (b) forcing or requiring News Ameri- 
can to cease doing business with WBAL and customers and 
suppliers of News American. 


Pursuant to notice, a hearing was held before me in Bal- 
timore, Maryland, on November 6, 1968. The parties were 
represented by counsel and were afforded full opportunity 
to be heard and to introduce relevant evidence. 


Upon the entire record, the briefs received from the 
parties, and from my observation of the witnesses, I make 
the following: 


Findings and Conclusions 
I. Jurisdiction 


WBAL, a division of The Hearst Corporation (a Dela- 
ware corporation), maintains and operates radio and tele- 
vision stations in Baltimore, Maryland. It is affiliated with 
the National Broadcasting Company radio and television 
networks and has an annual gross revenue exceeding $1 
million. 


News American prints, publishes, and distributes a daily 
and Sunday newspaper in Baltimore, Maryland, known as 
“News American.” It subscribes to interstate news services 
and nationally syndicated features, and advertises products 
sold in interstate commerce. News American’s annual gross 
revenue exceeds $200,000. 


I find that WBAL and News American have at all times 
material been engaged in commerce or industries affecting 
commerce within the meaning of the Act, and that it is 
appropriate for the Board to assert jurisdiction. 


II. The Labor Organization Involved 


Respondent Union is a labor organization within the 
meaning of Section 2(5) of the Act. 
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Ill. The Unfair Labor Practices 
A. Introduction, the Issues 


The Union has represented WBAL’s staff announcers and 
employees appearing before cameras and microphones for 
many years, its most recent collective agreement having 
expired on September 1, 1968.1 On September 21 — after 
negotiations for a new contract were broken off — AFTRA 
struck and picketed WBAL in support of its contract de- 
mands. Two days later (September 23), pickets appeared 
at the News American premises, 6 miles away (also in 
Baltimore).2 As a result, News American employees, 
represented by unions other than AFTRA, refused to re- 
port to work until 11 a.m. on that day when WBAL officials 
prevailed upon the newspaper unions (Pressmen, Team- 
sters, etc.) to intervene and AFTRA withdrew its picket 
line from the News American premises. However, on 
October 2 and 3 AFTRA pickets reappeared at News Ameri- 
can and newspaper employees again refused to cross the 
picket line. The September 23 and October 2—3 picketing 
resulted in loss of circulation of some newspaper editions 
and curtailment of the size of other editions. 


Upon a petition of the Regional Director filed on October 
2 under Section 10(1) of the Act, the United States Dis- 
trict Court for the District of Maryland granted an order 
temporarily enjoining the picketing at News American. 
On October 21, the Court issued an opinion rejecting union 
contentions identical to those presented in the instant com- 
plaint proceeding. Penello v. American Federation of 
Television and Radio Artists Washington-Baltimore Local, 
AFL-CIO, 69 LRRM 25173 


1 Unless otherwise indicated, all references are to 1968, 

2 The picket signs carried the legend: “Information to the Public, 
Radio and TV performers on strike against W BAL, Division of The 
Hearst Corporation, American Federation of TV and Radio Artists, 
AFL-CIO.” 

3 The transcript of the 10(1) proceeding forms a part of the record 
in this case by stipulation. The District Court’s findings and con- 
clusions are not, of course, binding in this proceeding. See Ww. Ww. 
\Vallwork Fargo, Inc., 123 NLRB 91, 113, fn. 33. 
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In essence, the Union contends that the extension of the 
picket line to News American was not secondary activity 
proscribed by Section 8(b)(4) of the Act, on the ground 
that News American was not a separate or neutral “person” 
entitled to the protection of that section. According to 
the Union, the picketing was “primary” since, as “divi- 
sions” of The Hearst Corporation (“Hearst”), News Ameri- 
can and WBAL constituted one “person” or “part” of one 
person, namely, of The Hearst Corporation. On the other 
hand, General Counsel and the Charging Party contend 
that WBAL and the News American are separate and 
autonomous operations, both as between each other and 
as between each and Hearst, with no control over their 
day-to-day operations by Hearst; and, therefore, that News 
American is a neutral “person” entitled to the protection 
of the secondary boycott provisions of the Act. 


The findings set forth below concerning the operations of 
Hearst, WBAL, and News American are based on largely 
undisputed evidence.* 


B. Operations of Hearst, WBAL, 
and News American 


The Hearst Corporation, with headquarters in New York 
City, owns 20 to 30 operating divisions comprising a widely 
diversified empire. These divisions operate such enter- 
prises throughout the county as newspapers,” radio, tele- 
vision, motion pictures, real estate, timberland, and cattle 
ranches, Hearst’s three executives in New York are its 
president, executive vice president, and treasurer. As chief 
executive, the president appoints division heads, including 


4 The Union called no witnesses in this or in the Court proceeding ; 
it did solicit and secure stipulations of fact and introduced docu- 
mentary evidence. 

5 The newspapers include the Seattle Post Intelligence, San Fran- 
cisco Examiner, Los Angeles Examiner, San Antonio Light, Boston 
Record American, Albany Times Union, Knickerbacher News (Al- 
pany, New York), and Baltimore News American, Television and 
radio stations are maintained in Pittsburgh, Milwaukee, Baltimore, 
and Puerto Rico. 
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publishers of newspapers and general managers of tele- 
vision and radio stations. During the period here involved, 
Brent Gunts was general manager of WBAL-TV, Alfred 
Burk, general manager of WBAL-Radio, and Mark Collins, 
publisher of New American. None sits on Hearst’s board 
of directors. However, each is responsible to Hearst’s presi- 
dent and executive vice president. Hearst President Berlin 
testified that he has instructed his division heads to “run 
it [the division] as if they owned it,” but that he has also 
advised them that “if the time came that they were not 
doing what I considered a satisfactory job .. . then we 
would relive them and put someone else in.” 


The record establishes that in actual practice each divi- 
sion head has substantially complete authority in the day- 
to-day operations of his division. Hearst President Berlin 
emphasized that although a division head would occasion- 
ally contact Hearst executives, whom they regard as their 
superiors, it is only the “bottom line” (ie., the financial 
success of the enterprise) that he was “interested in.”? 
News American Publisher Collins has final authority in 


all matters relating to formulation and effectuation of 
policy covering news, editorials, production, advertising, 


6 Each also has the corporate title “vice-president.” For example, 
Gunts’ complete title is Vice President and General Manager, WBAL 
Division, The Hearst Corporation. The television and radio stations 
together compose one division (W BAL). 

7 It is clear, however, that until 2 years ago (November 1966), a 
Hearst executive (Provost), with an office in Baltimore, possessed 
final responsibility over television and radio operations, including 
labor relations, (Provost had countersigned and approved the last — 
September 1965 — collective agreement on behalf of Hearst.) 
Hearst President Berlin indicated that Provost was given overall 
jurisdiction over these operations when Hearst embarked into the 
television and radio field and, not being “familiar” with these in- 
dustries, needed someone to maintain “close contact” with Federal 
Communication Commission requirements. It is undisputed, however, 
that on Provost’s retirement in November 1966, Hearst “dissolved” 
its New York Radio and Television Division, headed by Provost; 
and that the WBAL television and radio managers were then in- 
structed to operate the stations on their own. It is to be noted that 
Provost never had any similar connection with News American. 
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and circulation. Collins, as well as the television and radio 
managers (Gunts and Burk), determine the size of their 
own staffs, hire and fire, fix employee salaries, set adver- 
tising rates and service charges, and formulate and imple- 
ment labor relations policies. Each division subscribes 
separately to news services such as the Associated Press 
and United Press, is free to utilize any or none of Hearst- 
owned services and features (e.g., Hearst Headline Service, 
King Features) or syndicated columns, and controls its own 
editorial policies. A short-lived arrangement for an ex- 
change of news between News American and WBAL some 
2 or 3 years ago proved unsuccessful and never was revived. 


There is, however, some day-to-day contact between the 
two divisions. Thus, there is a direct line connecting them 
through commercial telephone communications. WBAL 
announces on the air that it is “the News American Station” 
or is “affiliated with the News American,” and that it has 
a direct line “to the News Division and NBC.” WBAL 
advertises in the News American and News American ad- 
vertises over WBAL, but these transactions are at arm’s 
length — at rates fixed by each medium for all adver- 
tisers.10 Furthermore, the two divisions “compete actively 
for the advertising dollar of the community.” 


Although there is no interchange of employees between 
the divisions, each contracts from time to time for services 


8 Although News American may purchase newsprint from any 
source, it has apparently obtained it only from Hearst’s newsprint 
division because of price considerations. Similar economy considera- 
tions presumably account for the television and radio managers’ 
engineering service purchases from Hearst’s engineering office. 

?WBAL Television Manager Gunts testified that it was “not 
unusual” for television stations, owned or affiliated with news- 
papers, to announce and identify their affiliations, pointing out that 
another Baltimore television station, connected with a Baltimore 
newspaper (presumably the “Sunpapers”), makes similar announce- 
ments, 

10No cash passes between the divisions (the transaction is 2 
“trade deal”), but this is not unique among advertising media. WBAL 
and News American have similar arrangements with other non- 
Hearst advertising media in Baltimore. 
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of certain personalities employed by the other. Thus, 
WBAL has engaged News American reporters and writers 
to broadcast or serve on discussion panels and News Ameri- 
can has engaged WBAL personnel (e.g., Melva Zaal known 
as “Mollie Martin”) to write a column for News American. 
However, the individual involved enjoys the status of 
“independent contractor,” unrelated to his employment by 
his own division. Thus, for example, WBAL pays News 
American Sports Editor Steadman a price for each show 
he performs, does not clear its agreement with Steadman 
with Publisher Collins (nor Hearst), and each of the con- 
tracting parties (WBAL and Steadman) is free to ter- 
minate the arrangement at any time without reference to 
Collins or Hearst. WBAL has hired personnel employed 
by other newspapers and news services on a similar basis.!1 


As to fringe benefits, Hearst makes available to its divi- 
sions certain insurance, pension, and salary continuation 
plans or programs. Utilization of these, however, is left to 
the judgment and discretion of each division head, each 
division paying for operating expenses. One plan (the 


Broadcast Pension Plan) is available only to radio and 
television employees represented by labor unions. A major 
medical and hospitalization plan, in use at WBAL, has no 
relationship to Hearst. According to WBAL Manager 
Gunts, WBAL had rejected an alternate Hearst plan “which 
[it] didn’t feel was quite rich enough for what we wanted 
in our division.” Some of the plans in effect at News 
American were negotiated between it and labor organiza- 
tions representing its employees. 


11 The above-described contractual arrangements between WBAL 
and Steadman (and other News American personalities) exist de- 
spite a provision in Steadman’s “personal service” contract with 
Publisher Collins (signed by Collins on behalf of “The Hearst 
Corporation (Baltimore News American Division)”) that Hearst 
“shall have the right to transfer” Steadman to any of its divisions. 
Hearst President Berlin testified that this transfer or assignment 
clause “has never been used, never been put in force.” Publisher 
Collins’ contract with Hearst contains the same provision, but in 
moving from one Hearst division to another he was never “trans- 
ferred” under this clause, each of his assignments having been 
negotiated as if Collins were an applicant. 
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Each division maintains its own separate financial sys- 
tem, pays and collects its own bills, and has separate bank 
accounts from which it pays salaries and wages. It also 
prepares its own financial statements and budgets, but 
these are submitted to Hearst in New York, primarily for 
informational purposes.!2 The division heads may incur 
operational expenses without limitation, but capital ex- 
penditures in excess of $10,000 require Hearst approval. 


Collective agreements between the divisions and labor 
organizations are administered by the division heads. Each 
division negotiates its own labor agreements independently 
of the other and of Hearst. Gunts and Burk negotiated 
the last (1965) contract with AFTRA for WBAL, and 
Collins and Street (his subordinate) negotiated for News 
American with other unions.!+ While the last contract be- 
tween AFTRA and WBAL (September 1965 — September 
1968) provided that it “shall not become binding and 
effective . . . until it has been countersigned” by an “appro- 
priate executive of the Hearst Corporation” (as well as by 
AFTRA’s “National Executive Secretary”), no such provi- 
sion appeared in News American’s contracts with any labor 
organization.** 


12 WBAL and News American officials (Gunts, Street, and Col- 
lins) testified that in all of their years of employment, their budget 
submissions were never questioned by Hearst. Hearst President 
Berlin likewise indicated that the division head had wide latitude 
on budget matters, but he also commented that “If he goes overboard 
he will hear from us... .” 

18 Gunts, in charge of television operations, and Burk, of radio 
operations, signed the AFTRA contract jointly on behalf of “WBAL 
Division, The Hearst Corporation.” 

14 News American has contractual relations with 11 labor organiza- 
tions with whom it has 14 signed contracts; none of its employees are 
represented by AFTRA. The negotiations with 6 of the 11 unions 
were conducted jointly with a non-Hearst newspaper, the Baltimore 
Sun (“Sunpapers”). 

15 The earlier WBAL-AFTRA contract (September 1963-Sep- 
tember 1965) required only approval by the Union’s national execu- 
tive secretary, none by Hearst. It will be recalled that when the 
1965 contract was executed WBAL’s operations were still super- 
vised by Hearst’s Radio and Television Division, headed by Provost, 
which may account for addition of a line in the 1965 contract pro- 
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Both WBAL and News American retain the same local 
(Baltimore) attorneys to handle legal matters, including 
labor relations problems. However, neither seeks nor ob- 
tains direction or guidance thereon from Hearst’s New 
York legal department or labor relations staff. 


WBAL’s applications for renewal of broadcast station 
license, filed with the Federal Communications Commission 
in June 1966 (the most current applications), were made in 
the name of Hearst as owner, but signed by the local 
manager as “Vice President for WBAL”; the person to be 
communicated with was listed as D. C. Provost in New 
York.16 Among other things, the applications listed the 
radio and television stations “owned and operated” by 
Hearst in other localities, described the type of coverage 
on the air (including its “featuring the best-known best- 
qualified reporters, commentators”) and, insofar as News 
American is concerned, stated that it had “direct wires” to 
it as well as to the National Broadcasting Company.17 


C. Analysis and Conclusions 
1. 


It is undisputed that in furtherance of its dispute with 
WBAL, the Union (AFTRA) picketed News American, 
whose employees were members of other unions. As a 


viding for execution by “Radio-TV Division — the Hearst Corpora- 
tion.” In the recent 1968 negotiations prior to the strike, the Union’s 
draft proposals retained the 1965 contract language concerning need 
for Hearst approval, but this matter was not discussed in the nego- 
tiations. WWBAL Manager Gunts testified that he now has final 
authority to conclude and sign a collective agreement “without 
reference to New York.” 

16 As previously noted, Provost was head of Hearst’s Radio and 
Television Division and had overall supervision of WBAL’s opera- 
tions until his retirement (and dissolution of the Hearst division) 
in November 1966. 

17 The application also stressed the station’s other contacts for 
expeditious handling and processing of news from various sources, 
including “contact maintained with Baltimore News-American daily 
newspaper, so that reporters can be dispatched to the scene of fast- 
breaking local news events.” 
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result, employees refused to cross the picket line and the 
' newspaper was forced to curtail publication, distribution, 
and circulation. There is no question that by its picketing, 
the Union induced and encouraged employees of News 
American to strike and withhold their services from their 
employer, and, further, that the Union restrained and co- 
erced News American with an object of forcing it to cease 
doing business with WBAL and News American customers 
and suppliers. I so find. The sole question is whether 
News American is a “person” entitled to the protection of 
secondary boycott provisions of Section 8(b) (4). As noted 
(supra, III, A), the Union contends that it is not — on the 
ground that News American and WBAL each constitutes 
“part” of one person (The Hearst Corporation) or that 
the two divisions together compose a single “person.” Ac- 
cordingly, the Union contends the picketing was protected 
“primary” activity. On the other hand, General Counsel 
and Charging Party contend that WBAL and News Ameri- 
can are separate and autonomous operations, both as be- 
tween each other and as between each and Hearst, with 
no control over their day-to-day operations by Hearst; that 
the two divisions constitute separate and distinct employ- 
ing entities; and, therefore, that News American is a 
neutral “person” entitled to the protection of the secondary 
boycott provisions. 


Section 8(b) (4) provides, in relevant part, that it shall 
be an unfair labor practice for a labor organization: 


(i) to engage in, or to induce or encourage any indi- 
vidual employed by any person engaged in commerce 
or in an industry affecting commerce to engage in, a 
strike or a refusal in the course of his employment 
to... transport, or otherwise handle or work on any 
goods . . . or to perform any services; or (ii) to 
threaten, coerce, or restrain any person engaged in 
commerce or in an industry affecting commerce, where 
in either case an object thereof is: 


* * * * * - 


(B) forcing or requiring any person to cease... 
handling, transporting, or otherwise dealing in the 
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products of any other producer .. . or to cease doing 
business with any other person ... Provided, That 
nothing contained in this clause (B) shall be construed 
to make unlawful, where not otherwise unlawful, any 
primary strike or primary picketing. .. - [Emphasis 
supplied.] 


Section 2(1) of the Act provides: 


The term “person” includes one or more individuals, 
labor organizations, partnerships, associations, corpo- 
rations, legal representatives, trustees, trustees in 
bankruptcy, or receivers. 


As the Board and courts have repeatedly pointed out, Sec- 
tion 8(b)(4) was aimed at “shielding unoffending em- 
ployers and others from pressures in controversies not their 
own.” N.L.R.B. v. Denver Building and Construction 
Trades Council, et al. [Gould & Preisner], 341 U.S. 675, 
692. “It [was] aimed to restrict the area of industrial con- 
flict insofar as this could be achieved by prohibiting the 
most obvious, widespread, and, as Congress evidently 
judged, dangerous practice of unions to widen that conflict.” 
Local 1976, United Brotherhood of Carpenters and Joiners 
of America, AFL etc. [Sand Door & Plywood Co.] v. 
N.L.R.B,. 357 U.S. 93, 100. See also Local 761, International 
Union of Electrical, Radio and Machine Workers (General 
Electric Co.] v. N.L.R.B., 366 U.S. 667, 672. In implementing 
Section 8(b) (4), the Board and courts have given broad 
meaning to the term “person” falling within the protective 
scope of the section. As stated in Department & Specialty 
Store Employees Union, Local 1265, R.C.I.A., AFL-CIO 
[Oakland G. R. Kinney Co.] v. Brown, 284 F. 2d 619, 626 
(C.A. 9), the statute is “to be broadly and liberally con- 
strued to accomplish its intended purpose,” always bearing 
in mind “the mischief sought to be remedied.” 


Although determination of which entity is the “primary” 
employer who may be picketed is not always easy to make 
(C£. Local 761, I.U-E. v. N.L.R.B., supra, 366 U.S. at 673), 
the general rule is that the primary employer is the one 
with whom the union has its basic dispute; ie., the one 
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' “with whom the union is pricipally at odds.” Local 1976, 
' Carpenters v. N.L.R.B., supra, 357 U:S. at 99. See also 
| N.L.R.B. v. International Brotherhood of Teamsters, Local 
294 [Island Dock Lumber, Inc.] 342 F. 2d 18, 22 (C.A. 2). 
Only the primary employer is in a position to grant the 
' wnion’s demands and to resolve the underlying dispute. 
i To assist them in determining the primary employer who 
may be picketed, and the circumstances when he may be 
picketed in order not to enmesh a secondary employer in 
the dispute, the Board and courts have often found it neces- 
sary to set up guidelines;!* and in doing this, they will 
look behind artificial “legal” persons and ignore corporate 
structures to determine the true employer. As the Supreme 
Court has said, whether or not picketing is protected by 
Section 8(b) (4) is not “dependent on fortuitous arrange- 
ments that have no significance so far as the evils of the 
secondary boycott are concerned.” N.L.R.B. v. Denver 
Building Trades Council, supra, 341 U.S. at 693.19 


Thus, under the so-called “ally” doctrine two corpora- 
tions, commonly controlled or engaged in closely inte- 


grated operations, my be regarded as a single employing 
enterprise. ' Miami Newspaper Printing Pressmen’s Local 
No. 46 [Knight Newspapers, Inc.] v. N.L.R.B., 322 F. 2d 


18 See Sailors’ Union of Pacific, AFL (Moore Dry Dock Com- 
pany), 92 NLRB 547, 549 (“common situs” picketing) ; Local 761, 
1.U.E. v. N.L.R.B., supra, 366 U.S. 672 (“reserved gate” picketing) ; 
International Hod Carriers, Building and Common Laborers’ Union 
of America, Local No. 41, AFL-CIO (Calumet Contractors Associa- 
tion), 133 NLRB 512 (“area standard” picketing); N L.R.B. v. 
Business Machine and Office Appliance Mechanics Conference Board, 
Local 459, International Union of Electrical Radio & Machine 
Workers, CIO [Royal Typewriter Co.], 228 F. 2d 553, 555-559 
(C.A. 2) (picketing directed at “struck work’). 

19 Cf, N.L.R.B. v. Hearst Publications, Inc., 322 U.S. 111, 129: 
[T]he broad language of the Act’s definitions, which in terms 
reject conventional limitations on such conceptions as “em- 
ployee,” “employer,” and “labor dispute,” leaves no doubt that its 
applicability is to be determined broadly, in doubtful situations, 
by underlying economic facts rather than technically and ex- 
clusively by previously established legal classifications. 
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405, 409 (C.A.D.C.), enfg. 138 NLRB 1346.20 Although sepa- 
rate “legal entities,” both are “allies” in and parties to, the 
union’s dispute with one of them; and both are vulnerable 
to union economic pressures and picketing. However, com- 
mon ownership alone is not sufficient, nor mere existence 
of a potential for common control. Drivers, Chauffeurs and 
Helpers Local No. 639, etc. (Poole’s Warehousing, Inc.), 158 
NLRB 1281, 1286. Of paramount significance are the nature 
of the day-to-day operations and of labor policies in the 
entities in question. 


2. 


The instant case involves one corporation (Hearst) and 
two unincorporated divisions thereof, with one of which 
(WBAL) the Union had a dispute. Apparently even under 
the Union’s theory of the case, News American (which the 
Union picketed in furtherance of its dispute with WBAL) 
would qualify as a neutral, secondary employer under 
Section 8(b) (4) if the newspaper were incorporated as a 
separate legal entity. Cf. Miami Newspaper Printing 
Pressmen’s Local No. 46 v. N.L.R.B., supra, 322 F. 2d 405 
(C.A.D.C.). The Union frankly stated in the complaint hear- 
ing that it “makel[s] no serious argument that the day-to-day 
operations of the News American and WBAL are so in- 
tertwined as to represent one.” That the two divisions, 
vis-a-vis each other, constitute separate employing entities, 
independent of each other, is established by the fact that 
they are engaged in two distinct and separate aspects of 
communications media; that they establish their own ad- 
vertising rates and service charges; that they are in daily 
competition with each other for the advertising dollar; 
that they handle all matters of employment (hiring, firing, 
employee benefits, etc.) and effectuate labor relations 
policies and administration (e.g., collective agreements and 
matters arising thereunder) completely independent of 
each other; that they maintain separate financial systems 
and separate bank accounts from which they pay all 


20 See also J. G. Roy and Sons Company v. N.L.R.B., 251 F. 2d 
771 (C.A. 1); Bachman Machine Company v. N.L.R.B., 266 F. 2d 
599, 603-605 (C.A. 8). 
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salaries and wages; and that they pay and collect their 
' own bills. There is, of course, some degree of cooperative 
‘ contact between the two divisions, as where a News 
i American personality is allowed to appear on WBAL, but 
' such individual is engaged as an independent contractor 
' Gin the same way as WBAL engages personalities from 
other newspapers) and the individual appears independ- 
ently of the dictates of News American. 


The record further establishes, and I find, that each divi- 
' sion constitutes a separate employing entity vis-a-vis 
Hearst. As shown, Hearst permits each division head to 
' operate the division as if it were “his own.” News Ameri- 
can Publisher Collins exercises complete authority over 
the newspaper operations and General Managers Gunts and 
Burk over the television and radio operations. Although 
| Hearst makes available certain news services (King Fea- 
tures, Hearst Headline Service, Hearst Newsprint), pro- 
' fessional services (engineering), and benefit plans (pen- 
sions, insurance, etc.) to both divisions (as well as to 
other Hearst-owned divisions), use of these Hearst services 
is optional with each division head. Similarly, the fact that 
both News American and WBAL use the same local (Balti- 
more) legal counsel is not determinative, since each 
division head establishes his own labor policy; and, sig- 
nificantly, neither avails himself of Hearst’s New York 
advisory labor relations staff. Contrary to the Union, I see 
nothing particularly significant in the fact that WBAL, in 
license renewal applications with the Federal Communica- 
tions Commission and in announcements on the air, holds 
itself out (to the public) as a Hearst instrumentality.2! As 


21 As the Union points out, in its June 1966 application with FCC, 
WBAL stated that it was “owned and operated” by Hearst. How- 
ever, as previously noted, this application was filed prior to dissolution 
of Hearst’s New York Radio and Television Division and retirement 
in November 1966 of its head (Provost) who until then supervised 
WBAL operations. As also noted, Provost had countersigned and 
approved WBAL’s 1965 collective agreement prior to his retirement. 
The record establishes that no such approval from any Hearst 
executive is presently required. 
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we have seen, common ownership alone does not establish 
a single employing entity. 


To be sure, several other factors relied on by the Union 
raise more substantial questions. Thus, as the Union points 
out, both WBAL and News American are required to make 
periodic financial reports to Hearst, including profit-and- 
loss statements. Capital expenditures exceeding $10,000 
must receive Hearst approval. Personal contracts with 
certain personalities reserve to Hearst the right to transfer 
the individual to other Hearst divisions. Finally, Hearst 
designates the division head who is answerable to Hearst. 
However, the record shows that the financial reports are 
basically routine and informational in nature, that Hearst 
has not actually vetoed capital expenditures, that it has 
not exercised its right to transfer or move individuals from 
division to division, and that the division heads exercise 
complete and final authority over day-to-day operations. 
Hence, insofar as it appears, the Union established only the 
existence of “potential” control. However, the crucial test 
is not whether power to control exists. “There must be 
in addition such actual or active common control, as dis- 
tinguished from merely a potential, as to denote an 
appreciable integration of operations and management 
policies.” Drivers, Chauffeurs and Helpers Local No. 639, 
etc. (Poole’s Warehousing, Inc.), 158 NLRB 1281, 1286. 
See also Miami Newspaper Printing Pressmen’s Local No. 
46 v. N.L.R.B., supra, 322 F. 2d at 408-409; J.C. Roy and 
Sons Company v. N.L.R.B., supra, 251 F. 2d at 774-775. 
It is difficult to believe that a three-man Hearst hierarchy 
could feasibly and effectively control from New York City 
the day-to-day operations of some 20 to 30 divisions of a 
widely diversified nature, situated throughout the country. 
Practical and sound economic considerations alone would 
support Hearst President Berlin’s statement that each divi- 
sion head is lodged with complete discretion and authority 
in operating his division. Nor would the result reached 
herein be altered by the fact that Hearst stands “in an 
advisory [as distinguished from] an executive capacity.” 
Miami Newspaper Printing Pressmen Local No. 46, etc. 
(Knight Newspapers, Inc.), 138 NLRB at 1347. 
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The Union’s basic contention is a legal one. It contends 
that while the integrated operation and common control 
test may be used to determine if two different corpora- 
tions or legal entities constitute a single “person” or em- 
ploying enterprise, this cannot be done where only one 
corporation or legal entity, such as Hearst, is involved. 
According to the Union, “Parts of the same entity [divisions 
of Hearst] cannot be considered as an innocent or genuinely 
third party” for which 8(b)(4) protection was designed. 
The Union points out that while the Board has sometimes 
“made one ‘person’ out of two separate legal entities,” this 
“Gs something different than making two persons out of 
one legal entity.” “In short,” as the United States District 
Court for the District of Maryland (supra, III, A) put it, 
“they [the Union] say under the definition of ‘persons’ you 
can make many into ‘one person’ but you cannot make one 
into many.” (69 LRRM at 2519). I am no more persuaded 
by the Union’s argument than was the United States Dis- 
trict Court which held that the Union’s “tenuous thread of 
legal oneness” theory was insufficient “to deny the News- 
American the protections of the Act.” 69 LRRM at 2521. 


It appears, as the Union suggests, that the Board has not 
directly passed on the question whether an unincorporated 
Division, or part of a corporate entity, may constitute a 
“person” under Section 8(b) (4). The parties cite no case 
directly in point and my research has uncovered none. 
However, viewed in the light of the legislative history of 
the section, the breadth of protection offered by it, the 
liberal construction given to the term “person” by the 
Board and courts, and the fact that it is the substance and 
not form or structure of the employing entity to which 
the Board and courts look in determining obligations and 
benefits under the National Labor Relations Act, I see 
no reason in principle why the term “person” should not 
be interpreted to comprehend in circumstances such as 
here, a division of a corporation not itself qualifying as a 
“Jegal entity” under technical, common law concepts. 


App, 163. 


To begin with, contrary to the Union’s contention, the 
categories listed in Section 2(1) of the Act as falling within 
the term “person,” are not all inclusive. The section merely 
states that the term “includes” “individuals” and certain 
entities such as “partnerships, associations, corporations.” 
Nothing in the literal reading of Section 2(1) precludes 
divisions or parts of “corpora’ ions” from qualifying as 
“persons” if they constitute separate and autonomous em- 
ploying entities. In other words, as the Supreme Court in 
effect held, Section 2(1) is an open end definition. Thus, 
in Local Union No. 25, International Brotherhood of Team- 
sters, etc. v. New York, New Haven & Hartford Railroad 
Co., 350 U.S. 155, decided before the 1959 amendments to 
the Act, the Supreme Court held that a railroad was pro- 
tected against secondary pressures even though specifically 
excluded from the reach of the National Labor Relations 
Act by virtue of the definition of “employer” (Section 
2(2) of the Act). The Court stated that “since railroads 
are not excluded from the Act’s definition of ‘person,’ they 
are entitled to Board protection from the kind of unfair 
labor practice proscribed by Section 8(b)(4)(A).” 350 
U.S. at 231. Applying this Supreme Court holding, the 
Board, in Local Union No. 313, LB.E.W. (Peter D. Furness 
Electric Co.), 117 NLRB 437, enfd. 254 F. 2d 221 (C.A. 3), 
extended the protection of Section 8(b) (4) to “political 
subdivisions” such as a county, even though such entities 
were likewise not enumerated in Section 2(1). The legis- 
lative history of the 1959 amendments to the Act make it 
crystal clear that Congress meant to expand the concept of 
“employer” as used in Section 8(b) (4) to its fullest 
scope, or as one leading exponent of the legislation 
put it, “to its full dictionary meaning.”22 In my view, 
such a comprehensive definition of “employer” readily 
encompasses a separate, autonomous, and independently 
operated division of a corporation, which is materially free 
from interference and control of its parent organization. 
In the instant case, WBAL and News American each con- 
stitutes such division. WBAL — not News American or 


22 See, eg., II Legislative History of the Labor-Management 
Reporting and Disclosure Act of 1959, 1857 (GPO 1959). 
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Hearst — is the employer with whom the striking AFTRA 
employees had the dispute. WBAL establishes their wages 
and working conditions and it alone is in a position to grant 
the Union’s demands and to resolve the underlying dispute 
at the bargaining table. As in the typical secondary boy- 
cott, the picketed employer (News American) could help 
the primary employer (WBAL) only by ceasing to do 
business with it. 


Moreover, as the Supreme Court has stressed, a statute 
like the Taft-Hartley Act is not susceptible to “mechanical” 
application. Local 1976, Carpenters v. N .L.R.B., supra, 357 
US. at 100. See also Local 761, I.U.E. v. N.L.R.B., supra, 
366 U.S. at 672; National Woodwork Manufacturers Asso- 
ciation, et al. v. N.L.R.B., 386 U.S. 612, 619. “[T]his section 
8(b)(4)(A) and (8) cannot be read or applied literally; 
it must be construed .. . applying the intent of the statute 
to the facts in the case.” Local No. 24, International Brother- 
hood of Teamsters, etc. [A.C.E. Transportation] v. N.L.R.B., 
266 F. 2d 675, 680 (C.A.D.C.).3 To accept the Union’s 
interpretation that a corporation can have no separate and 
independent employing entities within it would, as the 
Union frankly asserted at the hearing, legally sanction 
carrying its dispute with WBAL (and picketing) not only 
to News American (6 miles away in the same city), but 
to everyone of Hearst’s numerous divisions (newspapers, 
radio and television stations, motion pictures, real estate 
facilities, etc.) in every part of the country. Such enlarge- 
ment of the area of industrial conflict would create a situa- 
tion whereby distant, diverse, and independently operated 
enterprises of a conglomerate could be embroiled in labor 
disputes which they could not help resolve. It is no answer 
to say, as the Union suggests, that Hearst only had to in- 
corporate its divisions to escape disruptions. Such argu— 


23 See also N.L.R.B. v. Fruit and Vegetable Packers & Warehouse- 
men, Local 760 {Tree Fruits Labor Relations Committee, Inc.], 
377 U.S. 58, 71-72: 

“[I]t is a familiar rule, that a thing may be within the letter 
of the statute and yet not within the statute, because not within 
its spirit, nor within the intention of the makers.” 
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ment exalts form over substance and, if it were to prevail, 
would defeat the overall statutory objective to insulate 
employing entities from controversies not their own. As 
in other areas of industrial relations, the Board must look 
beyond “organizational form” and evaluate the nature and 
status of the enterprise in the light of industrial reality. 
Cf. N.L.R.B. v. Hearst Publications, Inc., 322 U.S. 111, 129.74 


Although, as stated, the Board has not directly ruled on 
the question whether a division or unit of a corporate entity 
may qualify as a “person” under Section 8(b) (4), it did 
consider the legality of picketing one unit of a cor- 
poration where the dispute existed between the union 
and another unit, but the Board decided that case on 
grounds other than here advanced. In Alexander Ware- 
house & Sales Company,” the union, in furtherance of 
a labor dispute with a warehouse owned by a corporation, 
picketed two other warehouses maintained by that cor- 
poration in two other cities. The Board dismissed the 8(b) 
(4) charges not on the ground that the corporation was 
a single legal entity operating three warehouses which were 
not separate legal entities, but on the ground that the two 
allegedly neutral warehouses were sufficiently “allied” to 
the third (by virtue of common general supervision, central 
purchases, pooled shipments, and interchange of employ- 
ees) to constitute all an intergrated enterprise. 128 NLRB 
at 919. If, as the Union here contends, a single corporation 
cannot have more than one “person” within itself, or among 
its divisions, that simple pronouncement would have been 
a sufficient basis for dismissal without the need for exam- 
ining the various factors of control, integration, day-to-day 
operations, etc. 


The instant case is, as the Union concedes, strikingly sim- 
ilar to a case recently decided by the United States District 
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Court for the Northern District of California ( Kennedy v. 
San Francisco-Oakland Newspaper Guild, 69 LRRM 2301) 
which, as here, involved two divisions of Hearst. There, 
the Court enjoined picketing at one Hearst division (The 
San Francisco Examiner division) in furtherance of a dis- 
pute with another Hearst division (Los Angeles Herald 
division), holding that each constituted a “person” under 
the Act, since each operated as separate, autonomous, en- 
tities, free of control by Hearst in its day-to-day operations 
and in its labor relations policies. 


For all of the foregoing reasons and on the entire record, 
I find and conclude that News American was a “person” 
under Section 8(b) (4) of the Act, entitled to protection 
against secondary pressures. I find that AFTRA’s picketing 
of the News American premises in furtherance of its dis- 
pute with WBAL was in violation of Section 8(b) (4) (i) 
and (ii) (B) of the Act. 


Conclusions of Law 


1. The Union (AFTRA) is a labor organization within 
the meaning of Section 2(5) of the Act. 


2. WBAL and News American are employees engaged 
in commerce or industries affecting commerce within the 
meaning of Sections 2(2), (6), (7) and 8(b) (4) of the Act. 


3. WBAL and News American are “persons” within the 
meaning of Sections 2(1) and 8(b) (4) of the Act. 


4. By picketing the premises of News American, with 
which it had no labor dispute, the Union has engaged in, 
and has induced and encouraged individuals employed by 
News American to engage in a strike or refusal to perform 
services, and has threatened, coerced, and restrained News 
American, with an object in each case of forcing or requir- 
ing persons engaged in commerce or in an industry affecting 
commerce, to cease doing business with News American, 
and thereby has violated Section 8(b) (4) (i) and (ii) (B) 
of the Act. 


5. The aforesaid unfair labor practices affect commerce 
within the meaning of Section 2(6) and (7) of the Act. 
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The Remedy 


Having found that Respondent Union has engaged in 
unfair labor practices within the meaning of Section 8(b) 
(4) (i) and (ii)(B) of the Act, I shall recommend the 
customary cease-and-desist order and the usual affirmative 
relief ordered in cases of this nature, including posting of 
notices. 


Upon the basis of the foregoing findings of fact and 
conclusions of law and upon the entire record, and pursuant 
to Section 10(c) of the Act, I hereby make the following: 


RECOMMENDED ORDER 


American Federation of Television and Radio Artists 
Washington-Baltimore Local, AFL-CIO, its officers, repre- 
sentatives, and agents, shall: 


1. Cease and desist from: 


(a) Inducing or encouraging any individual employed 
by Baltimore News American Division, The Hearst Corpo- 
ration, or any other person engaged in commerce or in an 
industry affecting commerce (other than WBAL Division, 
The Hearst Corporation), to engage in a strike or a refusal 
in the course of his employment to use, manufacture, 
process, transport, or otherwise handle or work on goods, 
articles, materials, or commodities, or to perform any serv- 
ices, where an object thereof is to force or require persons 
engaged in commerce or in an industry affecting commerce, 
to cease doing business with Baltimore News American 
Division, The Hearst Corporation. 


(b) Threatening, coercing, or restraining Baltimore 
News American Division, The Hearst Corporation, or any 
other person engaged in commerce or in an industry 
affecting commerce (other than WBAL Division, The 
Hearst Corporation), where an object thereof is to force 
or require persons engaged in Commerce or in an industry 
affecting commerce, to cease doing business with Baltimore 
News American Division, The Hearst Corporation. 
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2. Take the following affirmative action designed to 
effectuate the policies of the Act: 


(a) Post at its offices and meeting halls copies of the 
attached notice marked “Appendix.”** Copies of said no- 
tice, on forms provided by the Regional Director for Region 
5, after being duly signed by its authorized representative, 
shall be posted by Respondent immediately upon receipt 
thereof, and be maintained by it for at lease 60 consecutive 
days thereafter, in conspicuous places, including all places 
where notices to employees are customarily posted, Rea- 
sonable steps shall be taken by Respondent to insure that 
said notices are not altered, defaced, or covered by any 
other material. 


(b) Furnish said Regional Director signed copies of the 
aforesaid notice for posting by WBAL Division, The Hearst 
Corporation, and by Baltimore News American Division, 
The Hearst Corporation, they being willing, at places where 
they customarily post notices to their employees."* 


Dated at Washington, D.C. 


APPENDIX 


NOTICE TO ALL MEMBERS OF AMERICAN FEDERA- 
TION OF TELEVISION AND RADIO ARTISTS WASH- 
INGTON-BALTIMORE LOCAL, AFL-CIO. 


Pursuant to the Recommended Order of a Trial Ex- 
aminer of the National Labor Relations Board and in order 


26 In the event that this Recommended Order is adopted by the 
Board, the words “a Decision and Order” shall be substituted for 
the words “the Recommended Order of a Trial Examiner” in the 
notice. In the further event that the Board’s Order is enforced by 
a decree of a United States Court of Appeals, the words “a Decree 
of the United States Court of Appeals Enforcing an Order” shail 
be substituted for the words “a Decision and Order.” 

27 In the event that this Recommended Order is adopted by the 
Board, this provision shall be modified to read: “Notify the Regional 
Director for Region 5, in writing, within 10 days from the date of 
this Order, what steps Respondent has taken to comply herewith.” 
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to effectuate the ‘policies of the National Labor Relations 
Act, as amended, we hereby notify you that: 


WE WILL NOT induce or encourage any individual 
employed by Baltimore News American Division, The 
Hearst Corporation, or by any other person engaged in 
commerce (other than WBAL Division, The Hearst 
Corporation), to engage in a strike or refusal to per- 
form services, where an object thereof is to force or 
require Baltimore News American Division, The 
Hearst Corporation, to cease doing business with 
WBAL Division, The Hearst Corporation, or any other 
person. 


WE WILL NOT threaten, coerce, or restrain Balti- 
more News American Division, The Hearst Corpora- 
tion, or any other person engaged in commerce or an 
industry affecting commerce (other than WBAL Divi- 
sion, The Hearst Corporation), where an object thereof 
is to force or require Baltimore News American Divi- 
sion, The Hearst Corporation, to cease doing business 


with WBAL Division, The Hearst Corporation or any 
other person. 


AMERICAN FEDERATION OF TELEVISION 
anpD Rapio ARTISTS WASHINGTON- 
Baxrtmmore Locat, AFL-CIO. 


(Labor Organization) 


(Representative) (Title) 


This notice must remain posted for 60 consecutive days 
from the date of posting and must not be altered, defaced, 
or covered by any other material. 


I£ members have any question concerning this notice or 
compliance with its provisions, they may communicate 
directly with the Board’s Regional Office, Federal Building, 
Room 1019, Charles Center, Baltimore, Maryland 21202, 
Telephone 301-962-2822. 


185 NLRB No. 26 D-4290 
Baltimore, Md. 


United States of America 
Before the National Labor Relations Board 


Case 5-CC-446 
American Federation of Television and Radio Artists 
Washington-Baltimore Local AFL-CIO 
and 
Baltimore News American Division, 
The Hearst Corporation 


DECISION AND ORDER 


On January 27, 1969, Trial Examiner Samuel M. Singer 
issued his Decision in the above case, finding that the 
Respondent, American Federation of Television and Radio 
Artists Washington-Baltimore Local, AFL-CIO, had en- 
gaged in certain unfair labor practices as alleged in the 


complaint, and recommending that it cease and desist 
therefrom and take certain affirmative action, as set forth 
in the attached Trial Examiner’s Decision. Thereafter, the 
Respondent filed exceptions to the Trial Examiner’s De- 
cision and a supporting brief, the General Counsel filed a 
Memorandum in support of the Trial Examiner’s Decision, 
and the Charging Party filed its brief to the Trial Examiner 
as support for his Decision. 


The Respondent in the instant case, and the respondents 
in San Francisco Examiner Division of the Hearst Corpora- 
tion, 185 NLRB No. 25, issued this day filed a joint motion 
to consolidate these two cases for purposes of decision. 
The Charging Parties and the General Counsel in both 
cases have filed oppositions thereto in their answers and 
responses. The parties and some of the issues are different 
and in our opinion no useful purpose would be served by 
consolidating the cases. The motion is therefore denied. 


The National Labor Relations Board has reviewed the 
rulings of the Trial Examiner made at the hearing and 
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finds that no prejudicial error was committed. They are 
hereby affirmed. The Board has considered the Trial Ex- 
aminer’s Decision, the exceptions and briefs, and the entire 
record in this case, and hereby adopts the findings, con- 
clusions, and recommendations of the Trial Examiner. 


ORDER 


Pursuant to Section 10(c) of the National Labor Rela- 
tions Act, as amended, the National Labor Relations Board 
hereby adopts as its Order the Recommended Order of the 
Trial Examiner as modified below, and hereby orders that 
the Respondent, American Federation of Television and 
Radio Artists Washington-Baltimore Local, AFL-CIO, its 
officers, agents, and representatives, shall take the action 
set forth in the Trial Examiner’s Recommended Order as 
herein modified: 

1. Substitute the following for footnote 26 of the Trial 
Examiner’s Decision: 

In the event that the Board’s Order is enforced by a 


Judgment of a United States Court of Appeals, the words 
in the notice reading “Posted by Order of the National 
Labor Relations Board” shall be changed to read “Posted 
Pursuant to a Judgment of the United States Court of 
Appeals Enforcing an Order of the National Labor Rela- 
tions Board.” 


2. Substitute the attached appendix for the appendix to 
the Trial Examiner’s Decision. 


Dated, Washington, D.C. Aug. 27, 1970. 


Edward B. Miller, Chairman 
Frank W. McCulloch, Member 
Howard Jenkins, Jr., Member 


Natrona Lasor RELATIONS BOARD 
(Seal) 


1See also San Francisco Examiner Division of The Hearst Cor- 
poration, 185 NLRB No. 25. 
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Member Brown, dissenting: 


Contrary to the majority, I would reverse the Trial 
Examiner and dismiss the complaint in its entirety. In 
my opinion, Section 8(b) (4) (B) does not proscribe picket- 
ing of a corporate enterprise in furtherance of a basic 
economic dispute with a separate operating division of that 
corporation. Therefore I would hold that the picketing of 
Baltimore News American, a separate operating division of 
The Hearst Corporation, being in support of contract de- 
mands in negotiations with WBAL, also an operating di- 
vision of Hearst, constituted legitimate primary activity. 
My position in this regard is based essentially upon the 
reasoning and conclusions of Trial Examiner Marx in Los 
Angeles Newspaper Guild, Local 69, et al. (San Francisco 
Examiner, Division of The Hearst Corporation), 185 NLRB 
No. 25, issued simultaneously herewith, and my separate 
opinion in that case. However, I wish to emphasize that 
my difference with the majority lies squarely in my dis- 
agreement with their conclusion that the Hearst corporate 
enterprise is to be regarded as a neutral, unoffending em- 
ployer with respect to labor disputes involving its various 
operating segments. 


It is a fact that separate operating divisions of a single 
corporate enterprise do not qualify as a separate “person” 
within the meaning of Section 8(b) (4) (B) under a literal 
reading of the statutory definition of that term set forth 
in Section 2(1) of the Act2 Accordingly, unless that de- 
finition is broadened by interpretation, the entire Hearst 
corporation must be regarded as a single “person” for pur- 
poses of the secondary boycott provisions, and all pressures 
directed at any operating division thereof would clearly 
constitute legitimate primary activity. Although, I might 
concede, for purposes of argument, that Section 2(1) might 
possibly be construed to regard the various segments of 
Hearst as separate persons, such an interpretation is hard- 


2 Section 2(1) provides: 
The term “person” includes one or more indivduals, labor 
organizations, partnerships, associations, corporations, lega. 


representatives, trustees, trustees in bankruptcy, or receivers. 
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ly in keeping with the balance to be maintained between 
the conflicting policies underlying Section 8(b) (4) (B)3 


Thus, through Section 13 of the Act, Congress, in unmis- 
takable terms, preserved a labor organization’s right to 
strike, “except as specifically provided . . . [in the Act]."4 
It would seem contrary to this mandate to extend by inter- 
pretation any statutory provision which impairs the right 
to strike, and, consistent with Section 13, the Supreme 
Court has repeatedly cautioned against interpretations of 
Section 8(b) (4)(B) which restrict direct economic pres- 
sures in primary labor disputes.5 


In this case we are confronted by nothing more than a 
labor organization’s attempt to apply strike pressures upon 
a single corporate enterprise to secure economic conces- 
sions in its dispute with a segment of that enterprise. Quite 
obviously, Respondent, in order to reach the Hearst enter- 
prise, could only do so by imposing direct pressures on its 
other operating divisions such as the Baltimore News 
American. That Hearst is a direct party to labor disputes 
involving its separate divisions is not only inherent in the 
structure of the enterprise but is a matter of cold economic 
fact. As was so cogently stated by Trial Examiner Marx 
in the San Francisco Examiner case, supra: 


The “operating profits” made by the Hearst divisions 
are fuel for the total corporate body and, together with 


SIt is the duty of the Board to balance “the dual congressional 
objectives of preserving the right of labor organizations to bring 
pressure to bear on offending employers in primary labor disputes 
and of shielding unoffending employers and others from pressures 
in controversies not their own.” N.L.R.B. v. Denver Building and 
Construction Trades Council, et al. (Gould & Preisner), 341 U.S. 
675, 692. 

4 Section 13 of the Act provides as follows: 

Nothing in this Act except as specifically provided herein 
shall be construed so as to either interfere with or impede or 
diminish in any way the right to strike, or to affect the limitations 
or qualifications on that right. 

5 See, e.g., Local 1976, Carpenters v. N.L.R.B. (Sand Door & 
Plywood Co.), 357 U.S. 93, 99; Local 761, International Union of 
Electrical, Radio and Machine Workers (General Electric Co.) v. 
N.L.R.B., 366 U.S. 667, 672; National Woodworkers Mfgs. Assn. v. 
N.L.R.B., 386 U.S. 612, 625-627. 
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other economic resources of the Corporation, are avail- 
able at its will to sustain any division in a contest of 
legitimate economic pressures involved in a labor dis- 
pute between a union and the management of the 
division or, in other words, with Hearst. The right and 
power of the Corporation to muster its economic re- 
sources to such an end, irrespective of their divisional 
source, underscores the need for recognition of a cor- 
relative right in the union to engage in “otherwise” 
lawful picketing of premises of the Corporation other 
than the dispute situs. 


Section 8(b) (4) (B) in my opinion cannot be read as con- 
ferring neutral status upon such an overall corporate enter- 
prise, or to insulate Hearst from the lawful picketing in 
this case. That section was designed solely to condemn 
direct pressures against “ynoffending employers”6 or “some 
third party who has no concern in... [the dispute].”* 
“Judicial decisions interpreting the broad language of Sec- 
tion 8(b) (4) ... of the Act uniformly limited its appli- 
cation to such ‘secondary’ situations.” National Woodwork- 
ers Mfrs. Assn. v. N L.RB.B., 386 U.S. 612, 625-627. To regard 
Hearst as a neutral party to the dispute involving WBAL 
is to distort the balance to be maintained between the com- 
peting interests underlying Section 8(b) (4) (B) by shield- 
ing an offending employer from his own dispute. I cannot 
subscribe to such a result and accordingly would find that 
Respondent’s picketing of Hearst constituted traditional 
primary activity and did not violate Section 8(b) (4) (B). 


Dated, Washington, D.C. Aug. 27, 1970. 
GeraLtp A. Brown, Member 


NATIONAL LaBOR RELATIONS BoaARD 


6 See footnote 2, supra. 

7 International Brotherhood of Electrical Workers, Local 501 v. 
N.L.R.B., 181 F. 2d 34, 37 (C.A. 2). Senator Taft, who sponsored 
the former Section 8(b) (4) (A), defined its purpose as follows: 

This provision makes it unlawful to resort to a secondary 
boycott to injure the Business of a third person who is wholly 
unconcerned in the disagreement between an employer and his 
employees. 93 Cong. Rec. 4323, II Leg. Hist. LMRA 1106. 
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NOTICE 


POSTED BY ORDER OF THE 
NATIONAL LABOR RELATIONS BOARD 


AN AGENCY OF THE UNITED STATES GOVERNMENT 


TO ALL MEMBERS OF AMERICAN FEDERATION OF TELEVISION AND 
RADIO ARTISTS WASHINGTON-BALTIMORE LOCAL, AFL--CIO 


WE WILL NOT induce or encourage any individual employed by Baltimore 
News American Division, The Hearst Corporation, or any other person 
engagec in commerce or in an industry affecting commerce (other than 

| WBAL Division, The Hearst Corporation), to engage in a strike or 8 
refusal in the course of his employment to use, manufacture, process, 
transport, or otherwise handle or work on goods, articles, materials, 
or commodities, or to perform any services, where an object thereof 
is to force or require persons engaged in commerce or in an industry 

| affecting commerce, to cease doing business with Baltimore News 
American Division, The Hearst Corporation. 


WE WILL NOT threaten, coerce, or restrain Baltimore News American 
Division, The Hearst Corporation, or any other person engaged in 
commerce or in an industry affecting commerce (other than WBAL 
Division, The Hearst Corporation), where an object thereof is to 
force or require persons engaged in commerce or in an industry 
affecting commerce, to cease doing business with Baltimore News 
American Division, The Hearst Corporation. 


AMERICAN FEDERATION OF TELEVISION AND RADIO 


ARTISTS WASHINGTON-BALTIMORE LOCAL, AFL--CIO 
(Labor Organization) 


By. 
(Representative) (Title) 


~ 


a Se 
THIS IS AN OFFICIAL NOTICE AND MUST NOT BE DEFACED 8Y ANYONE 
This Notice must remein posted for 60 consecutive days from the date of posting ond 
must nat be altered, defaced, Sreocered by any other docrlrin : j A 
questions conceming this Notice tance with its provisions, moy 
disected to the Board's Office,. Federal Building. Room’ 1019, Charles Center, 
Baltimore, Maryland 21202, Telephone 301-962-2822. 


———— 
In THE 


United States Court of Appeals 


For Tue District or CoLuMBIA CircurT 


No. 24,641 


AMERICAN FEDERATION OF TELEVISION AND 
RADIO ARTISTS, WASHINGTON-BALTIMORE 
LOCAL, AFL-CIO, 

Petitioner, 
Vv. 


NATIONAL LABOR RELATIONS BOARD, 


Respondent. 


Ow Perron ror REVIEw AND SET ASIDE AND CROSS- 
APPLICATION FOR ENFORCEMENT OF AN ORDER OF 
He NatTronaL Lasor RELATIONS BoaRD 


United Sietes Court af App 
28) pErrrioNER 


for the District cf Colomotroet 


FHED Sa 
JAN ? is7) 


BERNARD W. RUBENSTEIN, 


Masthene Phan OA cael , Levin, Levy & RUBENSTEIN, 


1145 Maryland National Bank Bldg., 
Baltimore, Maryland 21202, 


Attorneys for Petitioner. 
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ARGUMENT: 


I. The plain meaning of the Statute, viewed 
together with its legislative history and the 
Congressional purpose behind its enactment, 
demonstrate clearly that the News American is 
not a “person” within the meaning of Sections 
8(b) (4) (i) and (ii) (B) of the National Labor 
Relations Act, as amended 


A. Under the specific language of the National 
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In THE 


United States Court of Appeals 


For Tue District or CoLumsi1a CIRCUIT 


No. 24,641 


AMERICAN FEDERATION OF TELEVISION AND 
RADIO ARTISTS, WASHINGTON-BALTIMORE 
LOCAL, AFL-CIO, 

Petitioner, 
Vv. 


NATIONAL LABOR RELATIONS BOARD, 
Respondent. 


On PETITION FoR REVIEW AND SET ASIDE AND CroSS- 
APPLICATION FOR ENFORCEMENT OF AN ORDER OF 
THE NaTIONAL LABOR RELATIONS BOARD 


BRIEF OF PETITIONER 


STATEMENT OF ISSUES 
1. Whether Section 8(b)(4)(B) of the National Labor 
Relations Act proscribes picketing of an operating division 
of a corporate enterprise in furtherance of a basic economic 
dispute with a separate operating division of that corpo- 
rate enterprise. 


2. Whether separate operating divisions of a single cor- 
porate enterprise constitute a single “person” or separate 
persons under the National Labor Relations Act. 
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The Pending Case has not been before this Court previ- 
ously. 


REFERENCE TO RULINGS 
The Decision and Order presented for review by this 
Court is American Federation of Television and Radio Art- 
ists, Washington-Baltimore Local, AFL-CIO and Baltimore 
News American Division, The Hearst Corporation, 185 
NLRB No. 26, (Case 5-CC-446) issued August 27, 1970 
(App. 170-175) 2 


STATEMENT OF THE CASE 


This matter comes before the Court on a petition filed 
by American Federation of Television and Radio Artists, 
Washington-Baltimore Local, AFL-CIO (hereinafter called 
“AFTRA” or “Union”) to set aside a Decision and Order 
of the National Labor Relations Board in 5-CC-446, 185 
NLRB No. 26, dated August 27, 1970, and a cross-petition 
filed by the National Labor Relations Board to enforce 
said Decision and Order (App. 170-175). 


Upon a charge filed on September 23, 1968 by Baltimore 
News American Division, The Hearst Corporation (herein- 
after called “News American”), the General Counsel of 
the National Labor Relations Board by the Regional Di- 
rector, Region 5, issued a Complaint on October 7, 1968, 
alleging that AFTRA had engaged in certain secondary 
boycott activities prohibited by Sections 8(b) (4) (i) and 
(ii) (B) of the National Labor Relations Act, as amended, 
by picketing the premises of the News American in fur- 
therance of the primary labor dispute with WBAL Divi- 


1 The instant case is a companion case with Los Angeles News- 
paper Guild, Local 69, et al., and San Francisco Examiner Division 
of The Hearst Corporation, 185 NLRB No. 25. The Decision and 
Order in that case provides the basis of the decision in this case 


(App. 171). 
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sion, The Hearst Corporation (hereinafter called “WBAL”). 
A hearing was held on this Complaint in Baltimore, Mary- 
land on November 6, 1968 before Samuel M. Singer, Trial 
Examiner (App. 86-128).2 On January 27, 1969, Trial Ex- 
aminer Singer issued his Decision finding that AFTRA had 
engaged in the unfair labor practices as alleged in the Com- 
plaint and recommending that it cease and desist therefrom 
and take certain affirmative action (App. 147-169). After 
AFTRA filed timely exceptions to the Trial Examiner’s De- 
cision, the National Labor Relations Board issued a Decision 
and Order adopting the findings, conclusions and recom- 
mendations of the Trial Examiner (App. 170-175). It is this 
Decision and Order of the National Labor Relations Board, 
dated August 27, 1970, that the Petitioner seeks to set aside 
herein. 


The Hearst Corporation, a Delaware corporation with 
headquarters in New York City, is comprised of a number 
of operating divisions including newspapers, radio and tele- 
vision stations. 


WBAL is a division of The Hearst Corporation operating 
a radio and television station in Baltimore, Maryland. The 
News American is another division of The Hearst Corpora- 
tion operating a daily newspaper in Baltimore, Maryland. 


AFTRA has represented WBAL’s staff announcers and 
on-the-air employees for many years. The collective bar- 
gaining agreement having expired on September 1, 1968, 
AFTRA struck and picketed WBAL on September 21, 1968 
after negotiations for a new contract were broken off. On 
September 23, 1968, AFTRA pickets appeared at the News 
American premises in Baltimore, Maryland. As a result of 


2 A hearing was held before the United States District Court for 
the District of Maryland on October 7, 1968 under Section 10(1) of 
the Act. The transcript forms a part of the record in this case by 
stipulation (App. 2-86). 
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this picketing, some of the employees of the News Ameri- 
can represented by unions other than AFTRA refused to 
cross the picket line. This proceeding arises out of the 
picketing of the News American premises. 


ARGUMENT 
L 

THE PLAIN MEANING OF THE STATUTE, VIEWED TOGETHER 
WITH ITS LEGISLATIVE HISTORY AND THE CONGRESSIONAL 
PURPOSE BEHIND ITS ENACTMENT, DEMONSTRATE CLEARLY 
THAT THE NEWS AMERICAN IS NOT A “PERSON” WITHIN THE 
MEANING OF SECTIONS 8(b)(4)(i) AND (ii) (B) OF THE NA- 
TIONAL LABOR RELATIONS ACT, AS AMENDED. 


A. Under the Specific Language of the National Labor 
Relations Act, the News American is not a “person” 
Within the Meaning of Section 8(b)(4). 

The National Labor Relations Act, as amended, Sections 
8(b) (4) (i) and (ii) (B), (61 stat. 136, 73 stat. 519, 29 U.S.C. 
151, et seq.) provides, in relevant part, that it shall be an 
unfair labor practice for a labor organization: 


“(i) to engage in, or to induce or encourage any in- 
dividual employed by any person engaged in commerce 
or in an industry affecting commerce to engage in, a 
strike or a refusal in the course of his employment to 
. . . transport, or otherwise handle or work on any 
goods ...or to perform any services; or (ii) to threaten, 
coerce, or restrain any person engaged in commerce or 
in an industry affecting commerce, where in either case 
an object thereof is: 

* * * * * * 


“(B) forcing or requiring any person to cease .. - 
handling, transporting, or otherwise dealing in the 
products of any other . . . or to cease doing business 
with any other person . . . Provided, That nothing con- 
tained in this clause (B) shall be construed to make 
unlawful, where not otherwise unlawful any primary 
strike or primary picketing . . . .” (Emphasis supplied.) 
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As is evident, and as the Board so concluded, a finding that 
the picketing directed against the News American in sup- 
port of a primary strike against Hearst’s WBAL Divison 
was unlawful would necessarily encompass the holding that 
the News American is a “person” within the meaning of 
Sections 8(b) (4) (i) and (ii) (B). 


The Board’s determination that the News American is 
a “person” entitled to the protection of the Act conflicts, at 
the very outset, with the plain language of the statute. The 
term “person” is defined in Section 2(1) of the Act, and 
includes, “. . . one or more individuals, labor organizations, 
partnerships, associations, corporations, legal representa- 
tives, trustees, trustees in bankruptcy, or receivers.” (Em- 
phasis supplied.) As Hearst’s divisions are unincorporated 
departments of its business enterprise, it is apparent that 
the News American Division, or any other divisions of the 
Hearst Corporation, is not within any of the express in- 


clusions of the statutory definition of “person”. Indeed, 
according to Section 2(1) of the Act, the only “person” 
for the purposes of Sections 8(b) (4) (i) and (ii) (B) is 
The Hearst Corporation itself, and the separate operating 
divisions of The Hearst Corporation are merely parts of 
one “person”. 


Thus, the decision of the Board, on its face, completely 
ignores and contravenes the congressional definition of the 
term “person” contained in Section 2(1) of the Act. As 
part of the process by which the statute is thus expanded 
beyond its clear meaning, the Trial Examiner, and later 
the Board, rely upon two principal contentions: (a) that 
the cases demonstrate that the definition of the word “per- 
son” in Section 2(1) of the Act is not all-inclusive, and (b) 
that the legislative history leads to the same conclusion 
(App. 163-164). On the contrary, it is submitted that reli- 
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ance on these theories is misplaced and totally uncon- 
vincing. 

To begin, neither Local Union No. 25, 1.B.T. v. New York, 
New Haven & Hartford Railroad Co., 350 U.S. 155 (1956), 
nor Local Union No. 313, I.B.E.W. (Peter D. Furness Elec- 
tric Co.), 117 NLRB 437, enfd. 254 F. 2d 221 (3rd Cir. 1958), 
cited by the Trial Examiner (App. 163), support the con- 
tention that the definition of the term “person” in Section 
2(1) is not all-inclusive. In Teamsters, Local 25, the Su- 
preme Court merely held that railroads were “persons” 
under Section 2(1) and hence entitled to the protection of 
Section 8(b)(4)(A) of the Act, although specifically ex- 
cluded from the definition of “employer” contained in Sec- 
tion 2(2). The case does not support the theory of the 
Board because the railroad clearly fell within the defini- 
tions of the word “person” outlined in Section 2(1), and 
the Court’s reference to “railroads” in the context of the 
case was intended merely as a generic reference to the 
business of the appellee. The Court did not undertake a 
redefinition of the word “person” so as to include “rail- 
roads” and thereby ignore the corporate or other status of 
the railroad within the meaning of “person” in Section 
2(1). 


In I.B.E.W., Local 313, the issue was whether a govern- 
mental subdivision was a “person” under Section 8(b) (4) 
(A). Here it is clear, at least from the decision of the 
Third Circuit, that “public interest” and “public policy” in 
protecting a genuinely neutral governmental employer 
from acts proscribed by Section 8(b) (4) dictated the re- 
sult. The case, when viewed in this context, does not stand 
for the proposition that the definition of “person” in Sec- 
tion 2(1) of the Act is not all-inclusive. Moreover, it should 
be emphasized that a political subdivision, such as a county, 
is a legal entity with rights and duties recognized by law. 
As such, it must be viewed as a “person” at least in the 
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juristic sense of that term. The same result does not fol- 
low, however, with reference to the operating divisions of 
The Hearst Corporation, because those divisions are in no 
way distinct legal entities. 


B. The Legislative History of the 1959 Amendments to 
the National Labor Relations Act Supports the Conclusion 
That the News American is not a “person” Within the 
Meaning of Section 8(b)(4). 


The Trial Examiner and the Board also contend that the 
legislative history of the Act supports the conclusion that 
the definition of “person” contained in Section 2(1) is not 
all-inclusive. In this regard, the Trial Examiner reasoned 
as follows: 

“The legislative history of the 1959 amendments to 
the Act make it crystal clear that Congress meant to 
expand the concept of ‘employer’ as used in Section 
8(b) (4) to its fullest scope, or as one leading exponent 
of the legislation put it, ‘to its full dictionary meaning.’ 
In my view, such a comprehensive definition of ‘em- 
ployer’ readily encompasses a separate, autonomous, 
and independently operated division of a corporation 
...-” (App. 163). 


It would appear that this analysis is somewhat super- 
fluous, for if a Hearst Division is an “employer” within the 
scope of Section 8(b) (4), it must certainly have enjoyed 
that status prior to the replacement of the term “employer” 
by “person” in the 1959 amendments. Thus, the question 
of whether the 1959 amendments were intended to expand 
the definition of “employer” to “its full dictionary mean- 
ing” need not be answered. Moreover, the quoted lan- 
guage relied upon by the Trial Examiner is but a portion 
of the following complete comment made by Senator Gold- 
water: 


“Secondly, by substituting the term ‘person’ for the 
term ‘employer’, it broadens the scope of the latter 
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term to its full dictionary meaning instead of the 
limited meaning which it has under the definition of 
‘employer’ — in Taft-Hartley. ‘Employer’ is defined 
in Taft-Hartley to exclude employers subject to the 
Railway Labor Act; agricultural employers; all gov- 
ernmental agencies, bodies or corporations; Federal 
Reserve banks; and nonprofit hospitals. ‘Employee’ as 
defined does not include employees of the above ex- 
cluded employers.” (II Legis. His., L.M.R. & D.C. 1857). 


When viewed in context, it is clear that the substitution of 
the word “person” for “employer” in the 1959 amendments 
was designed to close certain loopholes in Section 8(b) (4), 
thereby extending the protection of that provision to pub- 
lic employers, railroads, and agricultural employers. In- 
deed, it was only in this context that the statement was 
made concerning the expansion of the term “employer” to 
“its full dictionary meaning”, and nothing in this portion 
of the legislative history reveals a congressional intent to 
define “person” beyond the express terms of Section 2(1). 


In essence, then, the Board and the Trial Examiner erro- 
neously rely upon two pre-1959 cases interpreting Section 
8(b) (4), together with selected portions of the legislative 
history of the 1959 amendments to support the conclusion 
that the definition of “person” in Section 2(1) of the Act is 
not all-inclusive. As has been demonstrated, however, this 
conclusion is completely unwarranted and in no way sup- 
ported by the cited material. Prior to 1959, the statute spoke 
in terms of “employer” rather than “person”, and conse- 
quently problems arose in extending the Act’s protection 
to certain entities which, although “employers” within the 
normal meaning of that term, were specifically excluded 
from the definition of “employer” contained in Section 2(2) 
of the Act. Faced with the prospect of secondary pressure 
being exerted upon the excluded entities — namely, rail- 
roads, agricultural employers, government bodies, Federal 
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Reserve Banks, and nonprofit hospitals — with no corre- 
sponding legal restraints, the Courts in Teamsters, Local 25 
' and I.B.E.W., Local 313 responded rationally. Thus, it was 
held, respectively, that a railroad and a county, as genuinely 
neutral employers, were entitled to the Act’s protection as 
“persons” within the meaning of Section 2(1). 


In 1959, Congress relieved the Courts of the duty to close 
the loopholes in the law by amending the Act. Thus, the 
term “person” was substituted for “employer” in order to 
accomplish a specific result — extension of the Act’s protec- 
tion to those entities formerly specifically excluded under 
the definition of “employer”. Indeed, it was in this context, 
and only this context, that Senator Goldwater spoke of ex- 
tending the term “employer” to “its full dictionary mean- 
ing.” 

Accordingly, it can easily be seen that the issues presented 
for the court’s decisions in Teamsters, Local 25 and I.B.E.W., 
Local 313 are totally ungermane to any questions presented 
in the instant case. So, too, with the legislative history sur- 
rounding the 1959 amendments to the statute. For the pur- 
poses of the present litigation the Act stands amended, and 
it simply will not suffice to cite prior case law now pres- 
ently incorporated into the amended Act. Whatever sig- 
nificance may attach to the theory of the Trial Examiner 
and the Board, it is nevertheless clear that the cited au- 
thority has no bearing on the question of whether an oper- 
ating division of a corporation enjoys the status of a “per- 
son” under Section 8(b) (4) of the Act. 


C. The Board Decision in This Case is an Unwarranted 
Extension of Existing Board and 
Court Cases. 
In determining whether separate companies are con- 
sidered to be single employers within the meaning of the 
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Act, the Board has always started with whether the two 
companies were separate legal entities. American Furni- 
ture Company, Inc., 116 NLRB 1290 (1956). The Board 
then evolved the policy in applying Section 8(b) (4) that 
an employer who is “in cahoots with or acting as part of 
the primary employer” is not entitled to the protection of 
Section 8(b) (4), and therefore one who allies himself with 
the primary employer may be picketed as if he were the 
primary employer. International Brotherhood of Team- 
sters, Local 179, 128 NLRB 916, 918, 919 (1960). Here, then, 
the Board has made one “person” out of two separate legal 
entities, which is something different than making two 
persons out of one legal entity. 


The Trial Examiner, and later the Board, relied upon a 
series of cases commencing with Roy & Sons, Co. v. 
N.L.R.B., 251 F. 2d 771 (Ist Cir., 1958) and Bachman 
Machinery Co. v. N.L.R.B., 266 F. 2d 599 (8th Cir., 1959) 
(App. 158-159). 


United Brotherhood of Carpenters (J. G. Roy & Sons), 
118 NLRB 286 (1957) came before the Board in 1957 before 
the Amendments. In that case, the union had a dispute 
with a non-union lumber company and attempted to spread 
the strike to a construction company, both companies being 
commonly owned by the Roy brothers. The Board found 
that the construction company and the lumber company 
were, because of the common ownership and control, “so 
allied” as to be one employer under Section 8(b) (4). The 
First Circuit, however, reversed the Board stating: 

“An analysis of the citations relied upon by the Board 
in support of its contention that two separate corporate 
entities may be regarded as one employer fully sup- 
ports our conclusion that such a finding in the instant 
case is unwarranted.” (Emphasis supplied.) 251 F. 2d 
at 774. 
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The Court then held that when two corporate entities 
are commonly owned there must be in addition actual 
common control as opposed to potential control. 


Shortly thereafter in Warehouse and Distribution 
Workers Union, Local 688 (Bachman Machine Co.), 121 
NLRB 1229 (1958), the Board held that a tool and die 
company picketed ‘by a union in furtherance of a strike 
against a plastic company was permissible under Section 
8(b) (4) because the two companies were commonly owned. 
Here again the Board was reversed by the Court, Bachman 
Machine Co. v. N.L.R.B., supra. 


In reviewing the case, the Kighth Circuit said: 


“The Board based the dismissal upon the grounds that 
the relationship between the two corporate employers 
was such, because of common ownership and actual 
common control over labor policies, that they consti- 
tuted allied employers and were, for the purposes of 
Section 8(b) (4)(A), a single employer.” 


* * * * * * 


“The question then is whether there is an adequate 
evidentiary and legal basis for the Board’s determina- 
tion that the two corporate employers were so closely 
allied as to constitute one employer for the purposes 
of Section 8(b) (4) (A).” 266 F. 2d at 600, 601. 


The Board in the remanded proceeding recognized this 
to be the issue in saying that “the Court ruled that the 
Board erred in finding that the two companies were a 
single employer for the purposes of Section 8(b) (4) (A).” 
Bachman Machine Co., 124 NLRB 743, 744 (1959). 


In two other cases heavily relied upon by the Trial 
Examiner, Miami Newspaper Printing Pressman, Local 46, 
138 NLRB 1346, enfd. 116 U.S. App. D.C. 192, 322 F. 2d 405 
(C.A. D.C. 1963), and Drivers and Helpers Local No. 639 
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(Poole’s Warehousing Inc.), 158 NLRB 1281 (1966), there 
were two separate corporate enterprises (App. 158-161). 
In each case the issue before the Board was whether the 
two entities constituted one person. It is in this context 
that the Board and Courts discuss active and actual common 
control as well as common ownership. 


The Board has never held that two premises of the same 
entity could not be picketed in furtherance of a labor dis- 
pute with but one of the premises. Indeed, in several cases, 
this is assumed without much discussion. 


In Teamsters Local 386, etc. and California Association 
of Employers, 120 NLRB 1161 (1958), the issue was the 
legality of ambulatory picketing of the company’s trucks. 
The company, Topper Feed Mills, had a mill in Fresno, 
California, and a sales outlet in Modesto, California. The 
dispute was with the Fresno mill, but a sister Local picketed 
the sales outlet at Modesto. The Board assumed without 


discussion that this picketing was legal and the Trial 
Examiner states: “Topper’s plant at Fresno and store at 
Modesto, California were picketed. There is no issue with 
respect to this picketing admittedly peaceful and primary 
in character.” 120 NLRB at 1164. 


In International Brotherhood of Teamsters, Local 179, 
128 NLRB 916 (1960), the union in furtherance of a dispute 
with the employer’s Joliet, Illinois, warehouse picketed 
warehouses in Peoria and and Urbana, Illinois. The Board, 
holding this picketing to be lawful primary activity, said: 

“Though the economic dispute with Alexander directly 
involved only Alexander’s Joliet employees, Respond- 
ents had the right to bring pressure upon Alexander 
at each and every one of its warehouses. The Peoria 
and Urbana warehouses are no more to be considered 
neutral premises for purposes of applying the provi- 
sions of Section 8(b) (4) (a) than are the premises of 
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an employer who ‘allys’ himself with a primary em- 
ployer.” 128 NLRB at 918. 


Although the Board does discuss the question of common 
supervision and control, it appears from the Board’s de- 
cision and the Trial Examiner’s report which was reversed 
by the Board that this was not the controlling factor, 
contrary to the analysis of Trial Examiner Singer herein 
(App. 165). 


The instant case and Los Angeles Newspaper Guild Local 
68, et al., 185 NLRB No. 25, then, appear to represent an 
unwarranted extension of previous Board holdings. 


I. 

THE ECONOMIC FACTS OF THE RELATIONSHIP BETWEEN 
HEARST DIVISIONS AND THE HEARST CORPORATION CLEARLY 
SHOW THAT THE HEARST CORPORATION IS ONE “PERSON” 
UNDER SECTION 8(b)(4) OF THE NATIONAL LABOR RELATIONS 
ACT. 


The Board concluded that The Hearst Corporation does 
not exercise actual and active control over the operations 
of the divisions and hence reasons, placing heavy reliance 
upon Miami Newspaper Printing Pressman’s Local No. 46 
(Knight Newspapers, Inc.), supra, 


“ that if these two divisions were corporate sub- 
sidiaries instead of divisions, they would be entitled to 
the protection of Section 8(b) (4) (B) from each other’s 
labor disputes. To deprive them of the protection of the 
statute on the technical ground that they are merely 
divisions of the Corporation would exalt form over 
substance, a result which we are convinced is not re- 
quired by the statute.” Los Angeles Newspaper Guild, 
Local 68, et al., 185 NLRB No. 25, p. 5. 


It is worthless to state that the Union is exalting form 
over substance by attempting to prove that a different result 
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would follow, on the basis of the Miami Newspaper Printing 
Pressman’s case, had Hearst chosen to operate each division 
through a subsidiary corporation. The decision to operate 
through corporate structures has significant legal effects. 
Moreover, the economic facts of the relationship between 
the divisions and Hearst differ substantially from those 
between the two corporations in the Miami Pressman’s 
case. That case arose out of an economic strike by em- 
ployees of a Miami newspaper, a Florida corporation the 
stock of which is wholly owned by Knight Newspapers, 
Inc., an Ohio corporation which publishes a newspaper in 
Detroit. There, the Board and this Court found that both 
Knight and the Miami Herald were operated as separate 
and autonomous corporations with separate managing 
heads acting completely independent. Thus, it is clear 
that in the Miami case both the Miami Herald and Knight 
Newspapers, Inc, were separate “persons” in every sense, 
and the inquiry to be made there was whether there was 
a sufficient unitary status of two “persons” so as to treat 
them as one under Section 8(b) (4) of the National Labor 
Relations Act. 


Here the inquiry is not whether two “persons” should 
be treated as one but whether two parts of a single “person” 
should be treated as separate “persons.” 


The operational evidence confirms the conclusion that 
the single “person” involved is The Hearst Corporation. 


The Hearst Corporation is operated by three executives 
in New York City — its president, executive vice president, 
and treasurer — and by a Board of Directors, the Chairman 
of which is William Randolph Hearst, Jr. (App. 96). The 
President, Richard Berlin, appoints all divisional heads, 
including publishers of newspapers and general managers 
of television and radio stations (App. 97). During 1968, 
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Brent Gunts was general manager of WBAL-TV, Alfred 
Burk was general manager of WBAL-Radio, and Mark 
Collins was publisher of the News American (App. 99-100). 
Each is directly responsible to Hearst’s president and 
executive vice president (App. 100). Gunts and Burk also 
have the title “Vice President and General Manager, WBAL 
Division, The Hearst Corporation”, the television and radio 
station together comprising one division (App. 100). 


Mr. Collins, Mr. Gunts and Mr. Burk are paid employees 
of Hearst, transferable and removable at the will of Mr. 
Berlin or the executive vice president and/or the Board of 
Directors (App. 110). Mr. Collins has a personal service 
contract with Hearst that empowers Hearst to transfer him 
anywhere in the Hearst organization and at any time 
(App. 110). 


Until November, 1966, a Hearst Vice-President, D. L. 
Provost, with an office in Baltimore possessed final responsi- 
bility on a day by day basis over the radio and television 
operation of WBAL as well as over WISN, the Hearst sta- 
tion in Milwaukee, Wisconsin (App. 107). Mr. Provost’s 
responsibility included labor relations, and he counter- 
signed and approved the 1965-1968 collective bargaining 
agreement between AFTRA and WBAL on behalf of Hearst 
(App. 108-109). 


Upon the retirement of Mr. Provost in November, 1966, 
Mr. Berlin broadened the responsibilities of the employees 
who headed the television and radio divisions, gave them 
the title of “Vice President” and assigned to them much 
of the day by day responsibilities previously exercised by 
Mr Provost (App. 39). Nonetheless, the contractual re- 
quirement that the labor agreement must be approved by 
Hearst before becoming effective remains (App. 107-108, 
130-131). Hearst counsel, both in Baltimore and New York, 
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handle all legal matters, including labor relations prob- 
lems (App. 30-31). Hearst approves budgets and capital 
expenditures over $10,000.00 (App. 34). And, indeed, Hearst 
officials in New York are called upon to settle advertising 
disputes between Hearst Divisions. 


Hearst supplies an engineering office for the radio and 
TV stations (App. 14), and offers to all divisions company- 
wide pension plans, insurance policies and salary continu- 
ation plans (App. 14-15, 26-27, 72-74). Budgets are sub- 
mitted both by the station and the newspaper (App. 11, 
69-70, 126), and profit and loss statements are submitted 
monthly (App. 10-11). 


Hearst enterprises that do business with each other ex- 
change no funds, but payment for whatever charge is made 
by one such enterprise to another is effected through a 
clearance system whereby bookkeeping entries are made 
debiting one enterprise and crediting another (App. 117). 


Mr. Berlin, President of Hearst, described this alleged 
“independence” of operation (App. 105): 
“Be makes his own budget. If he goes overboard he 


will hear from us, if we think that he is not operating 
re me oe at 


Earlier, he testified (App. 100): 


“ _ _ if the time came that they were not doing what 
I considered a satisfactory job and a satisfactory per- 
formance in such duties then we would relieve them 
and put someone else in... oY 


In other words, publishers and managers are appointed by 
Hearst and are relieved by Hearst according to “the bot- 
tom line” (App. 97, 101-102). 


Finally, in the area of labor policy, key personnel are 
signed to Hearst personal service contracts which give 


17 


Hearst — not the individual newspaper — the exclusive 

right to their services and which contracts permit Hearst 
' to move its personnel from division to division (App. 131- 
139). Thus, the present publisher was moved from the 
Albany, New York, paper (App. 114). The business man- 
ager and his predecessor grew up and moved about vari- 
ous Hearst newspapers (App. 55). What greater degree 
of control could be exercised than the signing of key per- 
sonnel to service contracts that enable Hearst to move this 
personnel throughout the Hearst empire. 


In addition to the internal singleness of the operation, 
public representation is also made as to the single nature 
of The Hearst Corporation. 


The applications for renewal of broadcast station license 
filed with the F.C.C. by WBAL-TV and WBAL-AM dated 
June 24, 1966 (the most current applications) show the ap- 
plicant to be “The Hearst Corporation” with two New York 
City addresses and the person to be communicated with as 
“D, L. Provost, The Hearst Corporation” at the same 
New York City address (App. 140-146). 


The applicant’s ownership report was “filed with WIAE- 
TV, Pittsburgh, on 4-29-66” (App. 140-142). 


Paragraph 2, Section 1, on each application appearing 
after Section IV, p. 4, of the T.V. application and on the 
second page following signatures on the radio application 
states: 


“Applicant is the owner and operator of newspapers, 
feature service and other publishing interests. In the 
conduct of the publishing business, applicant is sub- 
jected from time to time to libel and other civil suits. 
There are, however, no suits pending of the character 
described in Paragraph 2 which involved monopoliz- 
ing, attempt to monopolize or use of unfair methods of 
competition in radio communications, directly or in- 
directly” (App. 140-146). 
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The Court’s attention is also called to Exhibit No. 2 of 
the radio application (App. 143). 


With respect to The News American, the application re- 
veals that, 
“contact [is] maintained with the Baltimore News- 
American daily newspaper, SO that reporters can be 
dispatched to the scene of fast-breaking local news 
events” (App. 144). 


In sum, WBAL officially in its F.C.C. license states that 
it is “owned and operated” by Hearst Corporation. In ac- 
cordance with F.C.C. regulations it announces to the pub- 
lic at sign-on and sign-off time that it is “owned and oper- 
ated by The Hearst Corporation.” In addition, many times 
a day the public is informed that WBAL is “The News 
American station” and that it has “direct lines to The 
News American.” Thus again and again WBAL holds it- 
self out to the public in Baltimore and elsewhere that it 
and The News American are one and the same, i.e., owned 
and operated by Hearst (App. 17, 19-20). 


The evidence further reveals that, as stated in the license 
application, contacts between the station and the news- 
paper in the news area is maintained (App. 144). Thus 
when Hearst management decided that the News Ameri- 
can reporters should file carbon copies of their news 
stories to be used by WBAL, it was done (App. 20-22). Be- 
cause this later proved to be ineffective mews coverage 
does not negate the single nature of the operation. 


A mere recitation of these operational factors demon- 
strates that to treat The Hearst Corporation as one “per- 
son” is not to “exalt form over substance”. 


The clear intent and purpose of Sections 8(b) (4) (i) and 
(ii) (B) was to prevent a Union from placing certain pres- 
sures on a “genuinely neutral” employer to compel that 
employer to cease purchasing from, selling to, or render- 
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ing services to the primary employer. What was the pur- 
pose of the picketing of the News American? Clearly and 
obviously not to force or require the News American “to 
cease using, selling, handling, transporting or otherwise 
dealing in the products” of WBAL and certainly not to 
force or require the News American to cease doing busi- 
ness with WBAL. The clear, obvious, certain purpose was 
to put economic pressure on “The Company”, the “person”, 
the “employer” who was the only economic employer, the 
Hearst Corporation. It was, in the words of Mr. Berlin, 
Hearst’s President, to make them look at the “bottom line” 
(App. 106). For, in this dispute as in most strike situa- 
tions, it is the economic pressure on the employer that 
counts. It is proscribed by the Act to put on that pressure 
by forcing neutrals to cease doing business with the em- 
ployer. It is not proscribed for a union to hit the employer 
where he can be found. 


It is for this reason that it could not be intended that a 
corporation could receive immunity from economic pres- 
sure because it has placed wide discretion in the employees 
who head various divisions. Mr. Berlin or the Executive 
Vice-President or the Hearst Board could have settled the 
dispute between AFTRA and WBAL in five minutes, yet 
the Board would deprive the Union of the right to impose 
primary sanctions upon them in the one area where they 
would be induced to intervene — the pocketbook, the “bot- 
tom line.” 


CONCLUSION 
It is submitted by the Union that nothing in the Act or in 
judicial interpretations of its provisions justifies a scaling 
down of the rights guaranteed to the employees of Hearst’s 
WBAL Division in Sections 7 and 13. The decision of the 
Board, in the final analysis, acts to prohibit those em- 
ployees from bringing economic pressure to bear upon their 
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employer — the Hearst Corporation. Given the fact that 
the Hearst Corporation, of its own volition, has chosen to 
manage its affairs through the medium of divisions, it 
seems inequitable to shape the legal consequences of such 
action to the detriment of an innocent party — Hearst’s 
employees. Clearly, it is Hearst which has decided to op- 
erate as it has, and as with any similar business decision 
there are certain legal consequences attached. Accordingly, 
it is submitted that Hearst — and on one else — should 
bear the burden of its own choice. To conclude, the crux 
of this entire case is perhaps best stated by Member 
Brown, dissenting from the opinion of the Board majority 
(App. 173-174) : 


“That Hearst is a direct party to labor disputes in- 
volving its separate divisions is not only inherent in 
the structure of the enterprise but is a matter of cold 
economic fact. As was so cogently stated by Trial Ex- 
aminer Marx in the San Francisco Examiner case, 
supra: 
‘The “operating profits” made by the Hearst divi- 
sions are fuel for the total corporate body and, to- 
gether with other economic resources of the Cor- 
poration, are available at its will to sustain any 
division in a contest of legitimate economic pres- 
sures involved in a labor dispute between a union 
and the management of the division or, in other 
words, with Hearst. The right and power of the 
Corporation to muster its economic resources to 
such an end, irrespective of their divisional source, 
underscores the need for recognition of a correla- 
tive right in the union to engage in “otherwise” 
lawful picketing of premises of the Corporation 
other than the dispute situs.’” 
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United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 24,641 


AMERICAN FEDERATION OF TELEVISION AND RADIO ARTISTS, 
WASHINGTON-BALTIMORE LOCAL, AFL-CIO, 
Petitioner, 
v. 


NATIONAL LABOR RELATIONS BOARD, 


Respondent, 
and 


THE BALTIMORE NEWS AMERICAN DIVISION, 
THE HEARST CORPORATION, 
Intervenor. 


On Petition for Review and Cross-Application 
for Enforcement of an Order of the National Labor Relations Board 


BRIEF FOR 
THE NATIONAL LABOR RELATIONS BOARD 


COUNTERSTATEMENT OF THE ISSUE PRESENTED 


Whether substantial evidence on the record as a whole supports the : 
Board’s finding that the Union violated Section 8(b)(4)(i) and (ii)(B) of 
the Act by picketing the News American in furtherance of its labor dis- 
pute with WBAL. 


COUNTERSTATEMENT OF THE CASE 


This case is before the Court upon the petition of the American 
Federation of Television and Radio Artists, Washington-Baltimore Local, 
AFL-CIO (hereinafter referred to as “AFTRA” or “the Union”) to re- 
view and set aside an order of the National Labor Relations Board is- 
sued against it on August 27, 1970, pursuant to Section 10(c) of the 
National Labor Relations Act, as amended (61 Stat. 136, 73 Stat. 519, 29 
U.S.C. Sec. 151, et seq.). The Board has cross-applied for enforcement 
of its order, reported at 185 NLRB No. 26 (A. 170-171).! This Court 
has jurisdiction over the proceedings under Section 10(e) and (f) of the 
Act. 


I. THE BOARD’S FINDINGS OF FACT 


The Board found that AFTRA picketed the premises of the Balti- 
more News American Division, The Hearst Corporation (hereinafter “the 
News American”), with whom it had no dispute, thereby coercing it and 
inducing its employees to strike in furtherance of its labor dispute with 
WBAL Division, The Hearst Corporation (hereinafter “WBAL”), in vio- 
lation of Section 8(b)(4)(i) and (ii)(B) of the Act. This finding is based 
upon the Board’s conclusion that the News American and WBAL are 
separate persons within the meaning of Section 8(b)(4) of the Act. The 


relevant evidence is summarized below. 


1 «A » references are to the printed Appendix. Those references preceding a semi- 
colon are to the Board’s findings; those following are to the supporting record evi- 
dence. 


A. Background: The relationship between Hearst 
and its divisions 


The Hearst Corporation, headquartered in New York City, is a diver: 
sified corporate empire, comprising, inter alia, 20 to 30 unincorporated : 
divisions, engaged in a variety of enterprises throughout the country rang: 
ing from newspapers to cattle ranches (A. 150; 97-99). 2 Hearst’s corpo- | 
rate officers, with offices in New York, are its president, executive vice | 
president and treasurer (A. 150; 96). As the chief executive, the pres- : 
ident appoints division heads, including the publishers of newspapers and | 
general managers of television and radio stations (A. 150-151; 97, 99). ! 
During the period herein involved, Brent Gunts was general manager of | 
WBAL-TV; Alfred Burk, general manager of WBAL-Radio; and Mark Col- 
lins, publisher of the News American (A. 151; 97, 8). Gunts, Burk and | 
Collins do not sit on the board of directors but are responsible to Hearst’s | 
president and executive vice president (A. 151; 10, 37-38). When Pres- 
ident Richard Berlin appointed these men to fill their respective posts, | 
they were instructed “that this was their job and they should run it as | 
if they owned it — the paper, the radio, the television station — and if |, | 
the time came that they were not doing what [he] considered a satisfac; 
tory job and a satisfactory performance in such duties then [he] would | 
relieve them and put someone else in; but this was their position and 
they would be responsible and they would have no interference” (A. 151; 


100, 39). 


2 Hearst’s divisions are also engaged in the operation of radio and television stations, 
the production of motion pictures, and real estate and timberland ventures (A. 150; : 
97-100). The newspapers published by Hearst’s divisions are located in Seattle, San | 
Francisco, Los Angeles, San Antonio, Boston, Albany and Baltimore, while its tele- 
vision and radio stations originate in Pittsburgh, Milwaukee, Baltimore and Puerto <2 
(A. 150, n. 5; 99). 


In actual practice, the two divisions here involved — WBAL and the 
News American — function independently of each other and of their par- 
ent corporation. Thus, each publisher and general manager has substan- 
tially complete autonomy in the daily operation of his division (A. 151- 
152; 100-101). Publisher Collins, for example, has final authority inthe 
formulation and effectuation of policy covering news, editorials, produc- 
tion, advertising, and circulation (A. 151-152; 101, 115-116).4 Collins, 
and his WBAL counterparts as well, determine the size and composition 
of their own staffs, hire and fire and fix employee salaries, set advertising 
rates and service charges, and formulate and implement labor relations 
policies (A. 151-152; 101-102, 116-117, 9-10, 60-61). 


Thus collective bargaining agreements between the divisions and the 
respective unions representing their employees are negotiated and admin- 
istered separately by each division head (A. 154; 12-13. News American’s 
employees are represented by 11 unions, none of which includes AFTRA 
(A. 154, n. 14; 55-56). The negotiations with 6 of the unions were con- 
ducted jointly with the non-Hearst Baltimore Sun (A. 154, n. 14; 60). 


3 since television and radio was initially an unfamiliar field for Hearst, the corpo- 
ration felt that it needed someone to maintain “close contact” with Federal Commu- 
nication Commission requirements (A. 151, n. 7). Hence, until his retirement in 1966, 
a Hearst executive, D. L. Provost, with an office in Baltimore, was given jurisdiction 
over every Hearst radio and television station and operation including its labor relations 
(A. 151, n. 7; 23-25, 39). Following his retirement Hearst “dissolved” its New York 
Radio and Television Division, and the individual radio and television managers were 
instructed to operate their respective stations on their own (A. 151, n. 7; 39-40, 50-5 1). 


4 There are no central policy directives from Hearst as to how the various news- 
papers are to be run (A. 109). Indeed, in such vital areas as editorial endorsement 
of a presidential nominee, the Hearst newspapers divided their loyalties between Hum- 
phrey and Nixon in 1968; thus, while the News American supported Nixon, it later 
published “the Editor’s Report” by William Randolph Hearst, Jr., chairman of the 
board of directors for Hearst, supporting Humphrey (A. 119-122; G.C. Exhs. 3a, 3b, 
4a, 4b — News American, Oct. 20, 1968, p. 2H; Nov. 3, 1968, p. 1, Supplemental Ap- 
pendix infra, pp. 32-34). 


During Provost’s tenure as head of Hearst’s Radio and Television divi- | 
sion (supra, p. 4, n. 3), the last contract between WBAL and AFTRA (Sep- 
tember 1965-September 1968) provided that it “shall not become bind- | 
ing and effective . . . until it has been countersigned” by an “appropriate 


executive of the Hearst Corporation,” with no such provision appearing 
in News American’s contracts with its unions (A. 154; 22-24, 93-95). 
Prior to Provost’s appointment, the earlier WBAL-AFTRA contract, which 
expired in September 1965, did not require the approval by Hearst, and 
presently, according to WBAL Manager Gunts, final authority to conclude 
and sign a contract “without reference to New York” rests exclusively 
with him (A. 154-155, n. 15; 34-35). 


| 

Each division subscribes independently to news services of its own | 
choosing, such as the Associated Press and United Press International, and 
each is free to use any or none of the Hearst-owned services or features 
(e.g.. Hearst Headline Service, King Features) or syndicated columns (A. | ! 


152; 21-22, 38, 104-105, 111)5 : 


There is, however, some Pane contact between WBAL and the 
News American (A. 152; 20). A direct line connects them to each other 
through commercial telephone communications “so that reporters can be 
dispatched to the scene of fast-breaking local news events” (A. 152, 155, 
n. 17; 20). WBAL announces on the air that it is “the News American 
Station” or is “affiliated with the News American,” and that it has a | 


5 For example, the News American uses less than 10 per cent of the material seat 
to it by the Headline Service (A. 64). However, in order to take advantage of econ- 
omies of scale, the News American purchases all its newsprint from Hearst’s newsprint 
division, although it is free to purchase newsprint from any source (A. 152, n. 8; 111). 
Similar economy considerations have led to the purchase of engineering services from 
Hearst’s engineering office by the management of WBAL-TV (A. 152, n. 8; 13-14). 


direct line “to the News Division and NBC” (A. 152; 15).§ As the sample 
copies of the News-American reproduced infra (pp. 32-34) show, however, 
neither the masthead nor the front page of the News American carries any 
reference to News American’s affiliation with Hearst Corporation or WBAL. 
Both divisions ‘advertise in each other’s medium, but these transactions are 
at arm’s length and at rates fixed by each medium for all their advertisers 
(A. 152; 15, 67), although the transaction is effected as a “trade deal” 
with no cash passing between the divisions (A. 152, n. 10; 48-49, 50-51). 
Indeed, WBAL and the News American are“‘highly competitive” in an at- 
tempt to be “first with the news” and “compete actively for the adver- 
tising dollar of the community” (A. 152; 17, 66-67).’_ Ironically, WBAL 
subscribes to the News American at the going rate, but receives the non- 
Hearst Sunpapers free of charge (A. 16-17). 


WBAL and the News American do not exchange employees, although 
upon occasion each division contracts for the services of certain personal- 
ities employed by the other (A. 152-153; 16, 60-61).2 For example, WBAL 
has engaged News American reporters and writers to broadcast or serve 
on discussion panels, while News American has hired WBAL personnel to 


6 WBAL’s most recent applications for renewal of its broadcast station license filed 
with the Federal Communications Commission in June 1966 were made in the name 
of Hearst as owner (A. 155; 19, 143). According to WBAL-TV Manager Gunts it is 
“not unusual” for television stations, owned or affiliated with newspapers, to announce 
and identify their affiliations, a practice which is followed by another Baltimore tele- 
vision station which is connected with the “Sunpapers” (A. 152, n. 9, 17). 


7 Sometime during 1965 or 1966, an attempt was made to exchange news stories 
and coordinate the news gathering resources of both WBAL and News American. 
This attempt proved unsuccessful because of the inherent competitiveness of the two 
divisions and was consequently abandoned and never revived (A. 152; 21-22, 38). 


8 They do retain the same local attorneys to handle all legal matters including labor 
relations, but neither WBAL nor News American seeks or receives legal guidance from 
Hearst’s New York legal department or labor relations counsel (A. 155; 18, 30-31, 61-62). 


write newspaper columns (A. 153; 31-32, 51-54). However, the individual 
who is employed by one division and loaned out to the other enjoys the 
status of an “independent contractor,” receiving, for example, in the case 
of a News American reporter, a fee for each WBAL show that he appears 
on (A. 153; 16). This arrangement is effected without obtaining the ap- 
proval of the individual’s immediate employer or of Hearst, and each of ! 
the contracting parties is free to terminate the agreement at any time at, 
its own volition (A. 153; 53, 79-80, 84-86).? WBAL hires personnel my 
ployed by other newspapers and other news services on a similar basis 


(A. 153). : 


Hearst offers to all its divisions certain fringe benefits, such as insur- 
ance, pension, and salary continuation plans or programs (A. 153; 25, 26- 
27). However, each division, at its discretion, is free to use or reject one 
or all of these plans, with each division paying the operating expenses for 
the plan or plans it utilizes (A. 153; 27-28, 38-39). Thus, WBAL has in- 
stituted its own health insurance plan, which has no connection with 
Hearst (A. 153; 41-42). According to WBAL Manager Gunts, the station 
had rejected an alternate Hearst plan “which [it] didn’t feel was quite 
rich enough for whet we wanted in our division” (A. 153; 42). Sim- 
ilarly, some of the plans in effect at News American were negotiated 


| 
9 Such arrangements exist between the News American and WBAL employee Mel. 
va Zeal, who writes her column as “Mollie Martin,” and between WBAL and News | 
American Sports Editor Steadman who acts as a sportscaster (A. 153; 51-54, 84-86). 
These contractual agreements prevail despite a provision in the latter’s “personal serv- 
ice” contract with Publisher Collins, signed by Collins on behalf of “The Hearst Cor- 
poration (Baltimore News American Division)” that Hearst “shall have the right to 
transfer” Steadman to any of its divisions (A. 153, n. 11; 77-78). According to the} 
uncontroverted testimony of Hearst President Berlin, this transfer or assignment clause 
“has never been used, never been put in force” (A. 153, n. 11; 110). Publisher Col: 
lins’ contract with Hearst contains the same provision, but in moving from one Hearst 
division to another he was never “transferred” under this clause; each of his assign- | 


ments have been negotiated as if Collins were an applicant (A. 153, n. 11; 110, 115). 


between it and ‘the labor organizations representing its employees, while a 
union pension plan covering WBAL employees, known as the Broadcast 
Pension Plan, is available only to radio and television employees repre- 

sented by the Union (A. 153; 14-15, 68-69, 75). 


Hearst’s interest in its divisions is limited to what is termed the “bot- 
tom line,” or the financial success of the enterprise (A. 151; 101). To 
this end, each division prepares and submits financial statements and bud- 
gets to Hearst in New York, primarily for informational purposes (A. 154; 
10-11, 69-70, 105-106, 126-127). According to News American and WBAL 
officials, such budget submissions are never questioned or amended by 
Hearst (A. 154; 33-34, 126-127). In addition, each division maintains its 
own accounting and financial system, pays and collects its own bills, and 
has separate bank accounts from which it pays salaries and wages (A. 154; 
62). 


B. AFTRA strikes WBAL and pickets News American 


AFTRA has represented WBAL’s staff announcers and employees ap- 
pearing before the cameras and microphones for many years. After its 
most recent collective bargaining agreement expired on September 1, 1968, 


10 As in the case of most conglomerates, it would be virtually impossible for the 
limited number of Hearst’s executive personnel to operate on a daily basis all of its 
diverse divisions and subsidiaries (A. 100-101). 


11 4 division head may incur operational expenses which range as high as one mil- 
lion dollars, without any limitation from the parent corporation, but Hearst approval 
is necessary for capital expenditures which exceed $10,000 (A. 154; 9, 102-103). How- 
ever, Hearst has not actually vetoed capital expenditures (A. 161), which are apparently 
routinely authorized. See Board’s decision in the companion case, Los Angeles News- 
paper Guild Local 69, et al (San Francisco Examiner, Division of Hearst Corp.), 185 
NLRB No. 25, slip. op. p. 5 (1970). 


| 

| 

| 
negotiations for a new contract quickly reached an impasse, and on Sep; 
tember 21, AFTRA struck and picketed WBAL in support of its contract 
demands (A. 149; 11-12). Two days later, pickets appeared at the prem- 
ises of the News American, located in Baltimore some six miles away 
from the WBAL studio (A. 149; 56-57). The picket signs carried the fol- 
lowing legend: “Information to the public, Radio and TV performers on 
strike against WBAL, Division of the Hearst Corporation, American Fed- 
eration of TV and Radio Artists, AFL-CIO” (A. 149, n. 2; 57, 59). As 
a result, News American employees, represented by unions other than | 
AFTRA, supra, p. 4, refused to report to work until 11 a.m. on Sep- | 
tember 23 when WBAL officials prevailed upon the newspaper unions to 
intervene and AFTRA withdrew its picket line from the premises of the 
News American (A. 149, 57-58). Nevertheless, on October 2 and 3, | 
AFTRA pickets reappeared at the News American and newspaper em- 
ployees again refused to cross the picket line (A. 149; 59). The picket, 
ing of the News American caused a reduction in the circulation of some 
of its editions and the curtailment of the size of other editions (A. 149; 
60, 89). 


On October 2, the Regional Director for Region Five of the National 
Labor Relations Board petitioned the United States District Court for the 
District of Maryland for an order temporarily enjoining the picketing at | 
News American, pursuant to Section 10(1) of the Act (A. 149; 89-90). | 
The Court granted the relief prayed for by the Regional Director, issuing 
its decision on October 21 in an opinion rejecting Union contentions | 
which are essentially the same as those presented in the instant proceed: 
ing (ibid.). Penello v. American Federation of Television and Radio Art- 


ists Washington-Baltimore Local, AFL-CIO, 291 F.Supp 409 (1968). 
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Il. THE BOARD’S CONCLUSION AND ORDER 


Upon the’ foregoing facts, the Board found (Member Brown dissent- 
ing) that the News American is a neutral “‘person” entitled to the pro- 
tection of Section 8(b)(4) of the Act against picketing by the Union in 
support of its dispute with WBAL. Accordingly, the Board found that 
the Union violated Section 8(b)(4)(i) and (ii)(B) of the Act by inducing 
employees of the News American to strike, and by threatening, coercing, 
and restraining the News American, with an object in each case of forcing 
or requiring the News American to cease doing business with its custom- 
ers and suppliers. The Board’s order directs the Union to cease and de- 


sist from its unfair labor practice and to post appropriate notices. 


ARGUMENT 


THE BOARD PROPERLY FOUND THAT THE UNION UNLAW- 
FULLY PICKETED THE NEWS AMERICAN IN FURTHERANCE 
OF ITS DISPUTE WITH WBAL, SINCE THE NEWS AMERICAN, 
AS AN AUTONOMOUS ENTERPRISE PUBLISHING NEWS- 
PAPERS WITHOUT ACTUAL DIRECT ION OR CONTROL BY 
HEARST, IS A “PERSON” ENTITLED TO THE PROTECTION 
OF SECTION &bX4) OF THE ACT 


A. The News American has the essential economic 


attributes of a separate employing enterprise, 
and it was not in fact a party to the dispute 
between the Union and WBAL 


Section 8(b)(4) of the Act, as amended by the Labor-Management 


Reporting and Disclosure Act of 1959, provides, in relevant part, that it 


shall be an unfair labor practice for a union or its agents: 


(i) To engage in, or to induce or encourage any individual 
employed by any person * * * to engage in, a strike 
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or a refusal in the course of his employment to* * * 
perform any services; or (ii) to threaten, coerce, or 
restrain any person engaged in commerce or in an in- 
dustry affecting commerce, where in either case an ob- 
ject thereof is: 


* * * * * 


(B) forcing or requiring any person * * * to cease 
doing business with any other person * * * | 
[Emphasis added]. | 


The record shows that in furtherance of its dispute with WBAL the Union 
picketed the News American, whose employees were members of other 


unions. As a result, employees refused to cross the picket lines and the 
normal operations of the newspaper were disrupted. There is no ques- | 
tion that by its picketing the Union induced and encouraged employees) 
of the News American to strike and withhold their services and further, 
that the Union thereby restrained and coerced their employer with an | 
object of forcing it to cease doing business with its customers and sup- 
pliers. Thus, the sole issue is whether the Board properly found that the 
News American is entitled to the protection of the secondary boycott 
provisions of Section 8(b)(4) of the Act — that is, whether the Board | 
properly found that this enterprise is sufficiently separate to be con- | 
sidered a “person” distinct from WBAL within the meaning of subsec- | 
tion (B). 


The declared purpose of the secondary boycott provisions of the | 


Act is to limit the area of an industrial dispute in order to confine its 
effects, as nearly as possible, to the parties immediately involved and to 
prevent the extension of the dispute to employees and employers having 
no direct relation to it.12 As the Board and the Courts have repeatedly : 


12 See, eg., S. Rep. No. 105, 80th Cong., Ist Sess. (1947), pp. 8, 22, 54, I Legislative. 
History of the Labor-Management Relations Act of 1947 (G.P.0,1948) 414, 428, 460. | 
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recognized, the secondary boycott provisions of the Act embody “the 
dual Congressional objectives of preserving the right of labor organizations 
to bring pressure to bear on offending employers in primary disputes and 
of shielding unoffending employers and others from controversies not 
their own.” NL.R.B. v. Denver Building and Construction Trades Coun- 
cil, 341 U.S. 675, 692 (1951); Local 761, International Union of Electri- 
cal Workers v. N.L.R.B., 366 U.S. 667, 672 (1961); National Woodwork 
Manufacturers Association v. N.L.R.B., 386 U.S. 612, 620 (1967). The 
legislative objective was to “restrict the area of industrial conflict insofar 
as this could be achieved by prohibiting the most obvious, widespread 
and, as Congress evidently judged, dangerous practice of unions to widen 
that conflict: ‘the coercion of neutral employers, themselves not con- 
cerned with a ‘primary labor dispute, through the inducement of- their 
employees to engage in strikes or concerted refusals to handle goods.” 
Local 1976, Carpenters (Sand, Door and Plywood Co.) v. N.L.R.B., 357 
U.S. 94, 100 (1958). 


Applying’ these well settled principles the Board reasonably found 
that the parties immediately involved in this case were WBAL and the 
Union; that the News American was in the position of an “unoffending 
employer;” and that the Union violated Section 8(b)(4)(B) when it widened 
that conflict by picketing the News American, which was “[itself] not 


concerned with a primary labor dispute.” 


Thus, the record amply supports the Trial Examiner’s finding, 
adopted by the Board, that WBAL and the News American “each oper- 
ated as separate, autonomous entities, free of control by Hearst in its 
day-to-day operations and its labor relations policies” (A. 166). The 
management of each medium has virtually complete autonomy over its 
broadcasting and publishing operations. For example, Publisher Collins es- 


tablishes his own policies regarding news, editorials, production, advertising 
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and circulation. Each publisher and general manager exercises complete dis- 
cretion in establishing his medium’s labor policy. Each determines the size 
and composition of his staff, hires his own employees, and decides, subject 
to any limitation contained in a collective bargaining agreement between 
his division and a union representing its employees, which employees shall 
be promoted, disciplined, laid off or discharged. The management of each 
medium administers its own grievance procedure, formulates its own bar- 


gaining proposals, engages in separate collective bargaining, and determines 
for itself what concessions to make at the bargaining table WBAL and 
the News American subscribe independently to news services of their owh 
choosing (including Hearst services, if any), and pay for such services, as 

well as for the services of their respective employees, from separate payroll 

accounts on checks drawn in their respective names. At their discretion, 

WBAL and the News American determine which, if any, of Hearst’s fringe 
benefits they will offer to their own employees. In short, these enterprises 
have all the essential attributes of separate employer status. 


News American, and their actions during the events in this case, plainly 
show that the News American was in every sense a “neutral” with re- 
spect to the dispute between WBAL and the Union. Not only do the | 


, 
| 
| 

Moreover, the nature of the relationship between WBAL and the | 
| 
| 
| 


13 The record is clear that no control has been exercised by Hearst through D. L. 
Provost; or any other individual, over contract negotiations or any other aspect of | 
WBAL’s labor relations, since 1966, when Hearst dissolved its New York Radio and’ 
Television Division and granted complete autonomy to its radio and television sta- 
tions. It is also clear from the record that no such control was ever exercised over, 
Hearst’s newspaper divisions such as the News American. | 


14 Their only daily contact is through a direct news line which permits them to | 
dispatch their own reporters to the scene of fast-breaking local news events. In | 
addition, WBAL identifies itself as the News American station. But these factors 
hardly detract from the conclusion that each division is operated as an independent} 


employing entity. 
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general managers of WBAL have final authority for management on all 
bargaining issues, but the record shows that it was they who precipitated 
the strike in this case by refusing to meet the Union’s demands and in- 
sisting that separate contracts be negotiated for its radio and television 
employees (A. 12-13). It was the management of WBAL which decided 
to stand firm in the face of the Union’s strike pressure. It neither sought 
nor received any advice or direction from Hearst during the current labor 
dispute; and News American officials in no way participated in the events 
leading to the strike. So far as appears from the record, the News Amer- 
ican offered no economic assistance of any kind to WBAL. No inter- 
change of employees ordinarily occurs between the two media,!> supra, 
pp. 6-7, and there is no evidence that any occurred during the strike. The 
management of the News American has no direct economic interest in 
resolving the dispute and has no power to meet the Union’s demands. 
Indeed, the relationship between WBAL and the News American is char- 
acterized by competition rather than cooperation. They compete with 
each other not only for the advertising dollar in the Baltimore commu- 
nity, but also for primacy in reporting the news.!© There is no evidence 
that News American officials ever requested that Hearst officials in New 
York intervene in the dispute; indeed, the record clearly indicates that 
there has been no contact between Hearst and WBAL concerning the 
strike (A. 13). In short, this was WBAL’s labor dispute, and the News 


15 News American reporters appear on WBAL shows, but the financial terms are 
worked out between the reporter himself and WBAL, just as if WBAL and News 
American had no corporate affiliation. The same is true with respect to any WBAL 
personnel who may write a column for the News American. 


16 since WBAL and the News American are in these respects competitors, a pro- 
longation of the work stoppage at WBAL may even have worked to the advantage 
of News American. 
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American and its employees were strangers to it — true neutrals within 
the meaning of Section 8(b)(4).!7 


Common ownership by Hearst does not deprive the 
News American of the protection of Section 8(b)(4), 
because Hearst exercises no actual or active control 
of the day-to-day operations or labor policies of its 
broadcast and newspaper enterprises. 

| 


Although WBAL and the News American, as autonomous divisions | 


of the same corporate owner, are subject to the potential or ultimate 
control of Hearst officials in New York, this fact was properly found to 
be without legal significance. Potential control necessarily exists when _ 


two employing enterprises are commonly owned; yet it is settled law 
that common ownership of a “primary” and “secondary” employer does 
not itself cause the latter to lose its protected status. As this Court has 
emphasized, the Board and the Courts “have consistently and repeatedly 


held that common ownership alone does not suffice for this purpose. 


There must be something more in the form of common control, as it | 
is usually phrased, denoting an actual, as distinct from merely a poten- 
tial, integration of operations and management policies. Two business 
enterprises, although commonly owned, do not for that reason alone be- 


come so allied with each other as to lift the congressional ban upon the 


Miami Newspaper 


extension of labor strife from the one to the other. 


17 During the course of the Congressional debates on Taft-Hartley, Senator Taft, 
in explaining what he meant by “a third person who is wholly unconcerned in the | 
disagreement between an employer and his employees,” for whose protection Section 
8(b)(4)(B) was enacted, stated: “There is no reason that I can see why we should ; 
make it lawful for persons to incite workers to strike when they are perfectly satis- 
fied with their conditions . . . . (emphasis added). 93 Cong. Rec. 4198, II Leg. Hist. 


(1947) 1106. This Sbsonation is plainly applicable to the case at bar. 
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Printing Pressmen’s Local 46 v. N.L.R.B. (Knight Newspapers, Inc.), 116 
App. D.C. 192, 322 F.2d 405, 409 (1963). Accord: J. G. Roy & Sons 
Co. v. N.L.R.B., 251 F.2d 771 (C.A. 1, 1958); Bachman Machine Co. v. 
NL.R.B., 266 F.2d 599 (C.A. 8, 1959); San Francisco-Oakland News- 
paper Guild vy. Kennedy, 412 F.2d 541 (C.A. 9, 1969); Penello v. Amer- 
ican Federation of Television and Radio Artists, 291 F. Supp. 409 (1968); 
Los Angeles Newspaper Guild, Local 69, et al. (San Francisco Examiner, 
Division of Hearst Corporation), supra, 185 NLRB No 25; Amalgamated 
Lithographers of America (Miami Post Co.), 130 NLRB 968, 973 (1961); 
Drivers, Chauffeurs and Helpers Local 639, etc. (Poole’s Warehousing, Inc.), 
158 NLRB 1281 (1966). Cf. International Brotherhood of Teamsters, 
etc., Local 179, etc. (Alexander Warehouse & Sales Co.), 128 NLRB 
916 (1960). 


The propriety of this test is, we submit, readily demonstrable, for if 


the circumstance of common ownership were enough to render separate 


employing enterprises “allies” and thus to justify the enlargment of the 
area of industrial conflict, a situation would be created whereby distant 
and diverse enterprises could be embroiled in labor disputes not of their 
own making, disputes which they would be powerless to resolve. The 
case at bar provides a pointed example. According to the Union, its 
labor dispute with the WBAL would warrant its picketing not only that 
station but three others — in Pittsburgh, Milwaukee and Puerto Rico, as 
well as newspapers in Seattle, San Francisco, Los Angeles, San Antonio, 
Boston and Albany — merely because of common ownership. Indeed, if 
controlling weight were assigned to the fact of common ownership, none 
of the far-flung Hearst enterprises — even those with no connection with 
the newspaper or broadcasting industries, such as its ranches and timber- 
lands, its movie-making enterprise, its real estate investment operation — 
would be immune from a possibly crippling economic attack by the Union 
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in this case. These consequences, far from effectuating the policies of | 
the Act, would manifestly do them violence.® 


| 
To be sure, in most of the foregoing cases the issue was whether | 
several affiliated corporate enterprises were sufficiently free of common | 
actual control so as to entitle them to the protection of Section 8(b\(4). 
As the Board held, however (A. 162), there is no sound basis for distin: 
guishing between enterprises operated as unincorporated divisions and 
those operated as corporate subsidiaries, where, in each case, potential 
control is reserved to the corporate parent or home office but is not 
exercised in fact. Although a divisional corporate structure may facilitate 
the exercise of actual control over management policies, it plainly does | 


not follow, as the operation of the Hearst Corporation readily illustrates, 
that such control is actually or necessarily exercised where enterprises 


share the same corporate umbrella, particularly where the business under- 
takings are as vast in scope and diverse in nature as Hearst’s. As the 
Trial Examiner found in the instant case (A. 161): 


“It is difficult to believe that a three-man Hearst hier- 
archy could feasibly and effectively control from New 
ee : 
18 The Court’s recent decision in Carpet, Linoleum, etc., Layers Local No. 419 ¥. 
NL.R.B. (Sears, Roebuck & Company), 429 F.2d 747, App. D.C. _, (1970), 
does not depart from, but in substance reaffirms, the actual control test, citing its | 
prior decision in Miami Pressmen for the proposition that: “Various criteria of a 
single economic enterprise, such as common ownership and control, overlapping of | 
management functions, common control over labor policies, as well as integration of 
business operations, help to determine whether there is in legal contemplation a 
‘single employer.’” 429 F.2d at 752. Remaniling the case to the Board, this Court 
held that the Board may have erred in according controlling weight to the fact that 
the primary employers in that case — installers of Sears floor covering — stood in 
the relationship of independent contractors to Sears, the alleged neutral. This Court 
observed that the “relationship between Sears and the installers might so resemble 
that of employer and employee that a labor dispute with the installers could justi- 
fiably include Sears” — an observation which plainly has no application to the rela- 
tionship between News American and the striking WBAL employees. 
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York City the day-to-day operations of some 20 to 

30 divisions of a widely diversified nature, situated 
throughout the country. Practical and sound economic 
considerations alone would support Hearst President 
Berlin’s statement that each division head is lodged 
with complete discretion and authority in operating 

his division ... ” 


Accord: Miami Printing Pressmen’s Local 46 v. N.L.R.B. (Knight News- 
papers, Inc.), supra, 322 F.2d at 409, 116 App. D.C. at 196. 


Nor is it an answer to say that Hearst had only to incorporate its 
divisions to escape this kind of disruption. As the Trial Examiner ob- 
served (A. 164-165), “Such argument exalts form over substance and, if 
it were to prevail, would defeat the overall statutory objective to insulate 
employing entities from controversies not their own. As in other areas 
of industrial relations, the Board must look beyond ‘organizational form’ 
and evaluate the nature and status of the enterprise in the light of indus- 
trial reality. Cf. N.L.R.B. v. Hearst Publications, Inc., 322 U.S. 11, 129”. 
See also, Chicago, M. & St. P. Ry. v. Minn. Civic Ass’n, 247 U.S. 490, 
501 (1918); Bowater Steamship Co. v. Patterson, 303 F.2d 369, 372 
(C.A. 2, 1962). 


Moreover, the economic relationship between Hearst and its media 
enterprises is at least as free from actual control as the relationship in 
Miami Pressmen, supra, 322 F.2d 405, 116 App. D.C. 192, where Knight 
Newspapers, Inc. published the Detroit Free Press and through a wholly- 
owned subsidiary also published the Miami Herald. As this Court’s opin- 
ion indicates, James Knight, a vice-president and one of the principal 
stockholders of Knight, a family-owned company, also served as general 
manager of the Miami Herald, and the two corporations “have a number 
of common officers and directors, as witness the fact that John Knight 
is president and a director of both, and Clara and James Knight serve on 
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both boards as directors.” 322 F.2d at 407, 116 App. D.C. at 194. The 
Board held, however, that “‘notwithstanding the closely held nature of the 
two corporations and the potentiality of integrated operations under com- 
mon control that does exist, the Detroit Free Press and the Miami Her- 


ald are operated independently of each other as separate autonomous | 
newspaper enterprises” (138 NLRB 1346, 1347-1348). Thus, although | 
the Board found that John Knight, president of both Knight Newspapers 
and Miami Herald, “may be consulted by [Free Press general manager] | 
Weidler or James Knight in connection with problems concerning the | 
operations of their newspapers,” such consultation “appears to be in an 
advisory rather than executive capacity.” 138 NLRB at 1347. Another 
Knight Newspapers officer, Vice-President Griner, participated in collective 
bargaining negotiations between the Miami Herald and the Union, but the 
Board concluded that in this role he “carried out, rather than shaped 
policy * * *” (ibid.). The Board attributed little weight to the fact that 
James Knight also served as vice-president of Knight Newspapers because, 
as the record showed, he “plays no active role in its operations.” | 


| 

As this Court observed, sustaining the Board’s finding that the union 
in that case violated Section 8(b)(4) of the Act by picketing the Free | 
Press in support of its dispute with the Miami Herald, a “pattern of inde- 
pendence persists” in the “field of labor relations”, in that “{plrimary 
responsibility in this area is vested in, and exercised by, James Knight , 
for the Herald and Weidler for the Free Press, and there is no coordina- 
tion of policy between them.” Contract negotiations were conducted by 
Miami Herald officials who “consulted no one but their subordinates with 
respect to the formulation of the management position”, and “[n]o in- 


structions have ever been issued by John Knight, or by Knight News- | 


papers, Inc. with respect to the labor policies to be followed by either 


the Free Press or the Herald.” 


20 


All of these indicia of autonomy are present in the instant case (su- 
pra, pp. 12-14). There is, we submit, no more justification for permitting. 
the Union to embroil the News American in its dispute with WBAL than 
there was in Miami Pressmen for permitting the Miami union to picket 
the Detroit Free Press in its dispute with the Miami Herald. Although 
the News American utilizes Hearst news services to a greater degree than 


the Knight newspapers used Knight for such services, the Hearst papers 


have no obligation to accept any of these services and in fact have de- 
clined to use some of them. As shown supra, p. 5, most of these serv- 
ices are also made available to non-Hearst newspapers. Hearst papers, in- 
cluding the News American, utilize non-Hearst news services and non- 
Hearst sources are available if needed for most if not all services offered 
by Hearst. In these circumstances the use of Hearst services clearly does 
pot result to any significant degree in “mutual dependence” (Miami Press- 
men, supra, 322 F.2d at 409) between Hearst and the News American, 
and the Board properly found this evidence to be of little weight. 


The Union contends that the Board’s holding places it at an unfair 
disadvantage because, while it is forbidden to use economic pressure 
against the News American, Hearst is free to use resources derived from 
the News American’s operations or from the operations of its other divi- 
sions to combat a strike against WBAL. Since there was no evidence that 
Hearst actually rendered such assistance or had ever done so in the past, 
this contention amounts to no more than a restatement of the argument, 
which the Board and courts have consistently rejected, that enterprises 
which are commonly owned are necessarily “allies” for purposes of Sec- 
tion 8(b)(4). | Thus, if two or more enterprises are commonly owned, 
the possibility always exists that such resources will be used to rescue a 
beleaguered member of the corporate family. In an economy where 
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| 

conglomerate empires continue to proliferate,!9 often bringing together | 
enterprises which have nothing in common, the implications of permit- 
| 

ting picketing of any and all enterprises whose profits inure to the ben- 


efit of a common owner are far-reaching indeed. This is not to say, of | 
e : “ = | 
course, that a common owner 1s necessarily free to intervene with fi- | 


nancial strike assistance and retain on behalf of its other enterprises 
their statutory immunity from economic pressures; it is only to say that 
until such intervention materializes or until the neutrality of a sister en- | 
terprise is compromised in some other manner, it is the manifest intent | 
of Congress that the dispute be confined to the immediate participants” 


In sum, as the District Court observed, in finding that the Regional 


Director had reasonable cause to believe that the Union’s conduct in this 
case violated Section 8(b)(4): 


WBAL is the employer of the striking AFTRA em- 

ployees and is primarily involved in the labor dispute. 

The News-American in a practical and real sense is 

not involved in the dispute between WBAL and 

AFTRA. When the Union placed its pickets at the 

site of the News-American, its aim was to place in- 

direct or secondary pressure on WBAL. It is the ad- 

mitted aim of $8(b)(4) to circumscribe such indirect 

pressure. This court does not feel that the tenuous 

thread of legal oneness, nor a potential accountability 


19 See, e.g., Burck, “The Merger Movement Rides High”, 79 Fortune 78, 81, Febru- 


ary 1969; Louis, Ten Conglomerates and How They Grew, 79 Fortune, 152-153, May 
15, 1969; MacDonald, The Conglomerate: Corporate Octopus, 76 The American Fed- 
erationist, 17-23, February 1969. 


20 Indeed, in Miami Pressmen itself, the Board rejected essentially the same conten- 
tion, that a corporation cannot appropriately be said to be “neutral” with respect | 
to a labor dispute of a corporation which it wholly owns and from whose operations, 
if profitable, it would gain * * *” 138 NLRB at 1352 (Trial Examiner’s Decision). ' 
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All of these indicia of autonomy are present in the instant case (su- 


pra, pp. 12-14). There is, we submit, no more justification for permitting 
the Union to embroil the News American in its dispute with WBAL than 
there was in Miami Pressmen for permitting the Miami union to picket 
the Detroit Free Press in its dispute with the Miami Herald. Although 
the News American utilizes Hearst news services to a greater degree than 
the Knight newspapers used Knight for such services, the Hearst papers 
have no obligation to accept any of these services and in fact have de- 
clined to use some of them. As shown supra, p. 5, most of these serv- 
ices are also made available to non-Hearst newspapers. Hearst papers, in- 
cluding the News American, utilize non-Hearst news services and non- 
Hearst sources are available if needed for most if not all services offered 
by Hearst. In these circumstances the use of Hearst services clearly does 
not result to any significant degree in “mutual dependence” (Miami Press- 
men, supra, 322 F.2d at 409) between Hearst and the News American, 
and the Board properly found this evidence to be of little weight. 


The Union contends that the Board’s holding places it at an unfair 
disadvantage because, while it is forbidden to use economic pressure 
against the News American, Hearst is free to use resources derived from 
the News American’s operations or from the operations of its other divi- 
sions to combat a strike against WBAL. Since there was no evidence that 
Hearst actually rendered such assistance or had ever done so in the past, 
this contention amounts to no more than a restatement of the argument, 
which the Board and courts have consistently rejected, that enterprises 
which are commonly owned are necessarily “allies” for purposes of Sec- 
tion 8(b)(4). | Thus, if two or more enterprises are commonly owned, 
the possibility always exists that such resources will be used to rescue a 
beleaguered member of the corporate family. In an economy where 
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conglomerate empires continue to proliferate,)9 often bringing together | 
enterprises which have nothing in common, the implications of permit- 
ting picketing of any and all enterprises whose profits inure to the ben- i 
efit of a common owner are far-reaching indeed. This is not to say, of 
course, that a common owner is necessarily free to intervene with fi- | 
nancial strike assistance and retain on behalf of its other enterprises 

their statutory immunity from economic pressures; it is only to say that 
until such intervention materializes or until the neutrality of a sister en-| 
terprise is compromised in some other manner, it is the manifest intent 
of Congress that the dispute be confined to the immediate participants” 


In sum, as the District Court observed, in finding that the Regional: 
Director had reasonable cause to believe that the Union’s conduct in this 
case violated Section 8(b)(4): 


WBAL is the employer of the striking AFTRA em- 
ployees and is primarily involved in the labor dispute. 
The News-American in a practical and real sense is 
not involved in the dispute between WBAL and 
AFTRA. When the Union placed its pickets at the 
site of the News-American, its aim was to place in- 
direct or secondary pressure on WBAL. It is the ad- 
mitted aim of $8(b)(4) to circumscribe such indirect 
pressure. This court does not feel that the tenuous 
thread of legal oneness, nor a potential accountability 


| 
19 See, eg., Burck, “The Merger Movement Rides High”, 79 Fortune 78, 81, Febru- 
ary 1969; Louis, Ten Conglomerates and How They Grew, 79 Fortune, 152-153, May 
15, 1969; MacDonald, The Conglomerate: Corporate Octopus, 76 The American Fed- 
erationist, 17-23, February 1969. 


20 Indeed, in Miami Pressmen itself, the Board rejected essentially the same conten- 
tion, that a corporation cannot appropriately be said to be “neutral” with respect | 
to a labor dispute of a corporation which it wholly owns and from whose operations, 
if profitable, it would gain * * *” 138 NLRB at 1352 (Trial Examiner’s Decision). 
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to Hearst, are sufficient to deny the News-American 
the protections of the Act. 


Penello v. American Fed. of T & R Artists, Wash-Balt. Local, supra, 291 
F. Supp. at 413. For all of the foregoing reasons, the Board properly 
found that despite its ownership by the Hearst Corporation, the News 
American was'a neutral employer entitled to the statutory protection 
against secondary picketing. 


There is no support for the Union’s contention that 
the economic “separateness” of two employing enter- 
prises is legally irrelevant where the enterprises are 
held by the parent corporation as unincorporated divi- 
sions rather than incorporated subsidiaries. 


The Union asserts that as a matter of law an unincorporated division 
cannot be treated as a neutral person within the meaning of Section 8(b) 
(4) of the Act. This contention, of course, amounts to saying that the 
Board must blind itself to the fact that two or more enterprises may oper- 
ate with virtually complete autonomy within a single corporate framework, 
and that the Union, in furtherance of a dispute with WBAL in Baltimore, is 


free to seek out Hearst operations across the nation and disrupt business 


on a vast scale, inducing strikes at enterprises which have no ties to WBAL 
and which enjoy all the attributes of separate employer status and true 
“neutrality” excepting only their common ownership by the Hearst Cor- 
poration. 


This contention — that the smallest corporate unit to which protec- 
tion may be extended under Section 8(b)(4) is the corporation itself — 
overlooks thei fact that the statute affords protection not only to corpo- 
rations and individuals but, generically, to “persons” as well. Thus, as 
the Supreme Court has observed, the “scope of the work ‘person’ depend[s] 
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on its ‘legislative environment’”. U.S. v. Shirey, 359 U.S. 255, 258, n. 2 
(1959), citing to Georgia v. Evans, 316 U.S. 159 (1942). “If the purpose 
of a statute is such as to dictate the inclusion of a particular body within | 
its scope then the statute is generally so interpreted.” Shirey, supra, 359 - 
U.S. at 257, n. 2. There is no dispute as to the purpose underlying Sec- 
tion 8(b)(4): Congress made a “legislative judgment that it was not in 
the public interest for one business enterprise to be halted because of 
the unrelated problems of another [footnote omitted] Miami News- | 
paper Pressmen’s Local 46 v. N.L.R.B., supra, 116 App. D.C. at 196, 
322 F.2d at 409. As we have shown, WBAL and News American have 
been clothed with the essential attributes of separate employer status; 
News American did not participate in WBAL’s dispute with the Union; | 
and Hearst at all times observed its policy of noninterference in the ze 
ations of its broadcast and newspaper enterprises. As the Board held | 
(A. 162), to deprive News American of the protection of the Act under ! 
these circumstances, on the technical ground that it operates as a divi- | 
sion rather than an incorporated subsidiary of Hearst, would plainly de- 


feat this legislative purpose. 


The Union asserts, however (Br. p. 5), that since the definition of 
“persons” found in Section 2(1) of the Act does not specifically include 
corporate divisions, Congress must have intended to exclude them from| 
the protection of Section 8(b)(4); and that, in any event, the News | 
American cannot be treated as a “person” within the contemplation of 
the Act because a division is not a recognized “legal entity” or “juristic” 
person. As we show below, the Unions’ first contention is plainly wrong 
as a matter of statutory construction; and its second contention — that “per- 
son” means “legal entity” — not only has been rejected by the Supreme 
Court in an analogous context, but also rests upon the mistaken premise 
that corporate divisions have not been recognized in law as juristic persons. 
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Thus, Section 2(1) of the Act states that the “term ‘person’ includes 
one or more individuals, labor organizations, partnerships, associations, 
corporations * * * or receivers” (emphasis added). Contrary to the 
Union’s contention (Br. pp. 5-7), the courts have long recognized that “the 
word ‘includes’ is usually a term of enlargement, and not of limitation 

It, therefore, conveys the conclusion that there are other items in- 
cludable, though not specifically enumerated . . .” Argosy Limited v. 
Hennigan, 404 'F. 2d 14 (C.A. 5, 1968). Accord: Federal Land Bank of 
St. Paul v. Bismarck Lumber Co., 314 U.S. 95 (1941); United States v. 
Gertz, 249 F. 2d 662 (C.A. 9, 1957). Construing a similar statutory 
provision, the Ninth Circuit observed, “The term ‘person’ does include 
{certain enumerated categories] but certainly does not exclude all others. 
Its scope is illustrated rather than qualified by the specified examples”. 
U.S. v. Graham, 309 F. 2d 210, 212 (1962). 


This settled principle of statutory construction has been followed 
by the Board and the Courts in cases construing Section 2(1) of the 
Act. It has long been held, for example, that political subdivisions, 
such as counties and municipalities, are “persons” within the meaning of 
the Section 8(b)(4); neither the Board nor the courts have accepted the 
contention that they are not entitled to the protection of Section 8(b) 
(4) because political subdivisions are not specifically included in Section 
2(1)’s definition of “person”. See Plumbers Union, Local 298 v. County 
of Door, 359 U.S. 354 (1959); Local Union No. 313, IBEW (Peter D. 
Furness Electric Co., 117 NLRB 437 (1957), enforced 254 F. 2d 221 
(C.A. 3, 1958); New York Typographical Union No. 6 (Garvin Press), 141 
NLRB 1209, 1212, n. 2 (1963).74 


21 Compare, Teamsters, Local 25 v. New York, N. H. & H. Ry. Co., 350 U.S. 155, 160 
(1955) (“Since railroads are not excluded from the Act’s definition of ‘person’ they are 
entitled to Board protection from the kind of unfair labor practices proscribed by Section 
&(b)(4) * * *.”). 
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By the same token, a corporate division operating as an autonomous en 


terprise cannot be excluded from coverage of the Act for this reason 
alone. Rather, where a corporate division functions with the kind of 
independence enjoyed by the News American, and shares, as does the 
News American, the characteristics of a separate employing enterprise, 
the fact that the division is not separately incorporated becomes largely | 
happenstance, and need not be given conclusive legal effect under a 
statute which protects “persons” and which defines persons in a manner 
which merely illustrates rather than qualifies the scope of coverage. | 


In short, the “term ‘person’ as used in the act has been liberally 


contrued.” Penello v. American Federation, etc., supra, 291 F. Supp. at 

414. The caselaw, the legislative history, and the statute itself all support 
the view that it is the economic realities which must govern in each | 
case; that the Board must look behind artificial “legal” persons and ig- | 
nore corporate structures if necessary to determine the true employer. | 
Indeed, this principle has repeatedly been recognized and applied by the 


Board and the Courts in Section 8(b)(4) cases involving two or more 
| 
| 


corporate enterprises. See cases cited supra, p. 16. 


Although treating separate corporations as a single entity for pur- 
poses of Section 8(b)(4) is not the same as treating different parts of a 
single corporation as separate entities, the principles which dictate that 
corporate form be disregarded in the one situation apply with equal force 
in the other. For if, where a claim of neutrality on behalf of an enter- 
prise is based upon its legal separateness as a matter of corporate law, | 
the Board is free to look behind the corporate form and determine if | 
the enterprise is truly neutral with respect to a labor dispute, there is no 
reason in logic or policy why the Board cannot also look to economic | 


realities when the claim is made that the corporate structure of two or 
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more enterprises precludes a finding of separateness or neutrality under 
Section 8(b)(4). As the Board observed in the companion Los Angeles 
Newspaper Guild case (supra, 185 NLRB No. 25, slip op. p. 6), “where, 
as here, a virtually autonomous division of a corporation has all the 
relevant attributes of a person excepting only separate incorporation, 
logic dictates that it too be considered a person.” 


The Union’s further contention (Br. 10) that the Examiner is not a 
“person” because a corporate division is not a recognized “legal entity”, 
must fail for at least two reasons. Initially, as the Board pointed out in 


its decision in the companion case (185 NLRB No. 25, slip op. p. 7, n. 8), 


unincorporated divisions of corporations have repeatedly been recognized 
as “persons” by the Board. On many occasions, the Board has enter- 
tained complaints and issued remedial orders against divisions of corpora- 
tions, pursuant to Section 10 of the Act, which authorizes the Board to 
prevent any “person” from engaging in unfair labor practices by issuing 
a complaint and order against such “person”. See, e.g., NLRB. v. 
Wooster Division of Borg-Warner Corp., 356 U.S. 342 (1958). To the 
extent it is relevant, these cases indicate that corporate divisions have in- 


deed had a “juristic” existence in Board law and practice. 


In any event, as the Supreme Court has observed, the test is whether 
the particular entity or “body” (U.S. v. Shirey, supra, 359 U.S. at 257- 
258) is entitled to legal cognizance as a “‘person” for purposes of the 
statute under consideration, not whether it constitutes a juristic person 
for other purposes. The Court held in Shirey, for example, that the 
Republican Party is a “person” within the meaning of a statute prohibit- 


> 


ing certain payments to any “person, firm, or corporation,” notwith- 
standing the fact, expressly recognized by the Court, that “the Republi- 
can Party is not a legal entity.” 359 U.S. at 257. Similarly, in the in- 


stant case, the Board’s finding that Section 8(b)(4) protection extends to 
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the News American clearly furthers the legislative objective of confining 
labor disputes to the immediate parties involved. Although linking 
WBAL to the News American through Hearst may be appropriate in 
other legal contexts, it is not justified in this case, where the secondary | 
boycott provisions of the Act have been invoked and the evidence shows 
that the News American is about as separate from WBAL as any two | 


commonly-owned enterprises could possibly be. 


Finally, these arguments, that a corporate division is necessarily and 
for all purposes outside the purview of the word “person”, are particu- | 
larly inappropriate in the instant case because they ignore the origins of | 
Section 8(b)(4)(B). Thus, prior to 1959, the Taft-Hartley Act afforded full 
protection against secondary strikes to “employers” rather than “per- | 
sons”. The definition of “employer” embodied in Section 2(2) of the 
Act contains no language which could conceivably have been interpreted | 


as prohibiting the Board from concluding that a corporate division with | 


the basic attributes of separate employer status constituted an “employ-' 
er” within the meaning of Section 8(b)(4).22_ Indeed, this principle of | 
separateness was implicitly recognized in Alexander Warehouse, a case | 
which, although decided after the 1959 amendments, actually arose 
under the pre-1959 statute. There, the union, in furtherance of a labor, 
dispute at a warehouse owned by-a corporation, picketed two other 

warehouses maintained by that corporation in other cities. The Board 


22 The dictionary definition of “employer” includes “the owner of an enterprise | 
that employs personnel for wages” and “such an enterprise itself.” Merriam- 
Webster New International Dictionary, 3rd ed., 1961. 


23 International Brotherhood of Teamsters, etc., Local 179, etc. (Alexander | 
Warehouse & Sales Co.), supra, 128 NLRB 916. 
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dismissed the Section 8(b)(4) charges, not on the ground that the corpor- 
ation was a single legal entity operating three warehouses which were not 
cognizable as separate legal entities, but on the ground that the two 
allegedly neutral warehouses were sufficiently “allied” with the third, by 
virtue of common general supervision, central purchases, pooled shipments, 
and interchange of employees, to constitute a single integrated enterprise. 


The Union concedes that the purpose of the 1959 amendment was 
to extend, not limit, the coverage of Section 8(b)(4), in order to insure 
that certain types of enterprises, such as railroads, which were specifically 
excluded from the definition of “employer” under Section 2(2), would en- 
joy the full protection of Section 8(b)(4) against secondary pressures. In- 
deed, it would seem that Congress chose the generic term “person” for the 
very purpose of anticipating the kind of artificial defenses raised by the 
Union in this case. For, by expanding the coverage of Section 8(b)(4), 
it was Congress’ clear intention to protect entities which function as em- 
ployers in fact, whether or not they function as such within the mean- 
ing of Section 2(2) of the Act. As a leading exponent of the legislation, 
Senator Goldwater, explained, “by substituting the term ‘person’ for the 
term ‘employer’, it broadens the scope of the latter term to its full dic- 
tionary meaning instead of the limited meaning which it has under the 
definition of ‘employer’ in Taft-Hartley.” II Leg. Hist. 59, p. 1957. 


It would, in short, be patently inappropriate to decide this case on 
the basis of whether a corporate division is a “legal entity” for some 


24 As the Board pointed out in the companion case (185 NLRB No. 25, slip op. 
p. 6), Alexander Warehouse was a case where “the day-to-day operations of each 
warehouse, including their labor relations policies, were subject to the corporation’s 
actual control, and were operated in the same manner as allies”. 
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unrelated purpose, or whether it falls within one of the categories specifically 
enumerated in Section 2(1) of the Act. As the Board observed in the 
companion case, “under the principles established in Alexander Warehouse 
and Knight Newspapers, each of these divisions would be treated as a 
separate employer, both before and after the 1959 amendment. Not to | 
treat them as separate persons would result in widening, instead of nar- | 
rowing, labor disputes and contracting instead of expanding the coverage | 
of Section 8(b)(4)(B) contrary to the intent of Congress * * *” (185 
NLRB No. 25, slip op. p. 7). Accordingly, the Board properly found | 
no merit to the contention that a subdivision of a corporation cannot as 
a matter of law constitute a “person” within the meaning of Section 8 
(b)(4) of the Act. 


* * *& 


In sum, the record in this case shows that the News American has _ 


an identity of its own as an autonomous newspaper enterprise. As the 
Trial Examiner concluded (A. 159-160): | 


That the two divisions, vis-a-vis each other, constitute 
separate employing entities, independent of each other, 
is established by the fact that they are engaged in 
two distinct and separate aspects of communications 
media; that they establish their own advertising rates 
and service charges; that they are in daily competition 
with each other for the advertising dollar; that they 
handle all matters of employment (hiring, firing, em- 
ployee benefits, etc.) and effectuate labor relations 
policies and administration (e.g., collective bargaining 
agreements and matters arising thereunder) completely 
independent of each other; that they maintain sepa- 
rate financial systems and separate bank accounts 
from which they pay all salaries and wages; and that 
they pay and collect their own bills .. . - 
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For all of the foregoing reasons, the Board reasonably found that the 
News American was a neutral “person” within the meaning of Section 
8(b)(4). It follows that the Union’s picketing of the News American 
premises violated Section 8(b)(4)@ and (ii)(B) of the Act. See Los 
Angeles Newspaper Guild Local 69, et. al., 185 NLRB No. 25. 


25 tn Los Angeles Newspaper Guild, the Board held that the San Francisco Exam- 
iner, a Hearst division, could not lawfully be picketed in support of a dispute between 
various Los Angeles unions and the Lost Angeles Herald-Examiner, another Hearst divi- 
sion. This case is pending enforcement in the Ninth Circuit, No. 26,534. 
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CONCLUSION 


It is respectfully submitted that a judgment should issue denying 
the petition to review and enforcing the Board’s order in full. 


ARNOLD ORDMAN, 

General Counsel, 

DOMINICK L. MANOLI, 
Associate General Counsel, 
MARCEL MALLET-PREVOST, 
Assistant General Counsel, 

WILLIAM F. WACHTER, 

BARUCH A. FELLNER, 
Attorneys, 
National Labor Relations Board. 


26 The Union appears to contend (Br. pp. 18-19) that since its object in picketing 
News American was not to force the News American to cease doing business with . 
WBAL, it cannot be held to have violated Section 8(b(4) of the Act. This conten-' 
tion — that 8(b\(4) is directed at “interference with the business relationships between 
the primary and secondary employers only” — was squarely rejected by this Court in 
the Miami Pressmen case, supra, 322 F. 2d at 410, 116 App. D.C. at 197: 


Although it is frequently true that the object of secondary 

picketing is to obstruct dealings with the primary employer, 

Congress did not so limit its language. And a moment’s re- 

flection establishes that such a limitation would not have 

been consonant with the central legislative purpose. That pur- 

pose was to confine labor conflicts to the employer in whose 

labor relations the conflict had arisen, and to wall off the 

pressures generated by that conflict from unallied employers. 

If one of the latter with impunity could be forced to suspend 
its business relations with all persons other than the primary 
employer, the evil which Congress sought to get at would be | 
complete. Many secondary employers would have no occasion | 
to have commercial intercourse with the primary employer. 
Is it supposed that Congress intended that their businesses 
could be stopped by secondary oem simply because of | 
this circumstance? We think not . 


Since an object of the Unions conduct in this case was plainly to force a cessation of 
business between News American and its customers and suppliers, the Union’s conduct 
was unlawful under this Court’s holding in Miami Pressmen. Cf. N.L.R.B. v. Local 
825, IUOE, 400 US. 297 (1971). 
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(/Editor’s Report 


| Hubert Humphrey 
' Is My Choice 


By WILLIAM RANDOLPH HEARST, JR. 
Editor-In-Chief, The Hearst Newspapers 

NEW YORK — In most presidential elections 
since I’ve been writing this column I haven’t been 
bashful about adding my own views to the position 
taken by our papers. 
In the past that po- 
silion has been deter- 
mined by a consensus of 
the views of the publish- 
ers and editors and then 
all sticking with the ma- 

jority view. 
This is a procedure 
followed by the Scripps- 
Howard Newspapers 
while Sam Newhouse and 
the Gannett newspapers 
generally let the feelings 
—particularly if strong 
enough—of the individual 
papers determine their 

positions. 

a ee as ree 
mentione ere ‘ore, 
W. R. HEARST JR. the two leading candi- 
dates—Vice President Hubert H. Humphrey and ex- 
Vice President Richard M. Nixon—are not only per- 
sonal friends of mine but both are knowledgeable, 


Turn to Page 5A, Column 1. 


a 


t how well «ff 


» The fact is that wu 


TF 
he 


ne He 
F ‘a 


1ce€ 


ind probably is baying a house } 
ing about. So wien we think 


anyone with a boat has prob- 
about the national debt being enormous we should nat 


I was struck by what he 
came close to what I have 
Yet just take a look around a’ 


experience. They alno 


y got a car or two al 


Needless to say. 


not considered to he as fixcally responsible as the | 
Republicans. It alxo is undeniably true they ha:e 
increased the national debt to frightening projwor- 


tions. 
Asetberi rane) oti eur \eceeee tee recil 
pein ek rap dreer pren ier eer er wr or 


every time you fly over our harbors and lakes. 
forget that national product growth is even more no. 


My Cho 


ily HF i Hie 
ei Sa a La at 
HN a ip in hi f +i He ary 

an ni a le TT 

i ie i 

i fale ha ule 


SE58% HASTITE a HE 33 e 
ott iE ; iar Hea vitae 


g 
: 
: 
> 
ay 
5 
Z 
a 
g 
: 
3 
é 


our editors and publishers, 30 when it 
hat our papers follow the Gannett- 
Newhouse method, I readily 
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ARGUMENT: 


A. Economic relations, not the sterile application 
of statutory language, determine rights under 
section 8(b) (4) of the Act 


B. WBAL, and only WBAL, 1s the employer of the 
AFTRA members who picketed the News 
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In THE 


United States Court of Appeals 


For Tue Districr or CoLumara CiRcuIT 


No. 24,641 


AMERICAN FEDERATION OF TELEVISION AND 
RADIO ARTISTS, WASHINGTON-BALTIMORE 
LOCAL, AFL-CIO, 

Petitioner, 
Vv. 
NATIONAL LABOR RELATIONS BOARD, 
Respondent. 


On Peririon ror REVIEW AND Ser ASIDE AND CROsS- 


APPLICATION FOR ENFORCEMENT OF AN ORDER OF 
THE NationaL Lasor RELATIONS BoarD 


BRIEF OF INTERVENOR, 


BALTIMORE NEWS AMERICAN DIVISION, 
THE HEARST CORPORATION 


ISSUE 
Whether the picketing of two divisions of a corporation 
constitutes illegal secondary activity in violation of Sec- 
tions 8(b) (4) (i) and (ii)(B) of the National Labor Re- 
lations Act, as amended (61 Stat. 149; 73 Stat. 744, 29 U.S.C. 
Sec. 158(b) (4) hereinafter referred to as the Act). 
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The Pending Case has not been before this Court pre- 
viously. 


REFERENCE TO RULINGS 
The Decision and Order presented to this Court for re- 
view is American Federation of Television and Radio 
Artists, Washington-Baltimore Local, AFL-CIO and Balti- 
more News American Division, The Hearst Corporation, 
185 NLRB No. 26 (Case 5-CC-446), issued August 27, 1970. 


STATEMENT OF THE CASE 

During September and October, 1968, American Federa- 
tion of Television and Radio Artists, Washington-Baltimore 
Local, AFL-CIO (hereinafter referred to as AFTRA or the 
Union), was engaged in a labor dispute with WBAL Di- 
vision, The Hearst Corporation (hereinafter referred to as 
WBAL). On September 23, 1968, and October 2, 1968, 
AFTRA pickets appeared at the premises of Baltimore 


News American Division, The Hearst Corporation (here- 
inafter referred to as News American). WBAL and News 
American are divisions of The Hearst Corporation (here- 
inafter called Hearst), a Delaware corporation with ex- 
ecutive offices in New York. 


On each instance, publication of the News American was 
curtailed as employees refused to cross the picket line. The 
News American filed an unfair labor practice charge 
against the Union with the National Labor Relations Board 
(hereinafter referred to as the Board). On October 2, 
1968, John A. Penello, Regional Director of the Fifth Region 
of the Board, petitioned for an injunction under Section 
10(1) of the Act. On October 7, 1968, a Complaint was 
issued against the Union. A temporary restraining order 
was issued and, after testimony was taken and briefs and 
oral argument were submitted, the United States District 
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Court for the District of Maryland issued a temporary 
injunction (App. 2-86). 


On November 6, 1968, a hearing was held on the Com- 
plaint before Trial Examiner Samuel M. Singer (App. 86- 
128). On January 27, 1969, the Trial Examiner issued a 
decision finding the Union engaged in secondary picketing 
in violation of the Act and recommended that an appro- 
priate Order issue (App. 147-169). Timely exceptions were 
filed by the Union and on August 27, 1970, the Board issued 
a Decision and Order adopting the findings, conclusions and 
recommendations of the Trial Examiner as reported in 
5-CC-446, 185 NLRB No. 26. The Union has petitioned this 
Court to set aside that Decision and Order of the Board 
and the Board has cross-petitioned to enforce that Decision 
and Order. News American intervenes in support of the 
cross-petition. 


ARGUMENT 
A. Economic Relations, Not the Sterile Application of 
Statutory Language, Determine Rights under 
Section 8(b)(4) of the Act. 

The entire framework of labor law in this country en- 
tails the regulation and control of two competing factors. 
There is the right of employers to carry on their businesses 
and employ workers unmolested and undeterred. This is 
not a narrow privilege vouchsafed to a management class 
of society, but rather is a primal ingredient and a founda- 
tion in the success of the free enterprise system. 


There is also the right of workers and employees, through 
collective action, to obtain for themselves their fair share 
of the profits of their labors. Though more lately born, 
this latter right grew strong, fed in large part by statutory 
enactments. Organized labor has been given the right 
under Section 13 of the Act to concertedly pressure their 
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employer to give them a greater share of the income they 
generate. But with this right go certain limitations. 


Section 8(b) (4) of the Act imposes one such restriction 
and makes it unlawful: 


“(i) to engage in, or to induce or encourage any 
individual employed by any person engaged in com- 
merce or in an industry affecting commerce to engage 
in, a strike or a refusal in the course of his employ- 
ment to use, manufacture, process, transport, or other- 
wise handle or work on any goods, articles, materials, 
or commodities or to perform any services; or (ii) to 
threaten, coerce, or restrain any person engaged in 
commerce or in an industry affecting commerce, where 
in either case an object thereof is 


* * * * * * 


(B) forcing or requiring any person to cease using, 
selling, handling, transporting, or otherwise dealing 
in the products of any other producer, processor, or 
manufacturer, or to cease doing business with any 
other person, or forcing or requiring any other em- 
ployer to recognize or bargain with a labor organiza- 
tion as the representative of his employees unless such 
labor organization has been certified as the representa- 
tive of such employees under the provisions of section 
9: Provided, That nothing contained in this clause (B) 
shall be construed to make unlawful, where not other- 
wise unlawful, any primary strike or primary picket- 
ing;” 

This provision limits the location and extent of the strike 
right now vested in unions. A union, to paraphrase the 
Act, may strike the employer and only the employer of its 
members. The Board and the courts have interpreted Sec- 
tion 8(b) (4) in: 


“ |. conformity with the dual congressional objec- 
tives of preserving the right of labor organizations to 
bring pressure to bear on offending employers in pri- 
mary labor disputes and of shielding unoffending em- 
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ployers and others from pressures in controversies not 
their own.” N.L.R.B. v. Denver Building and Con- 
struction Trades Council, 341 U.S. 675, 692 (1951). 


Employees may only bring pressure on their employer. 

This is the cornerstone of Section 8(b) (4) protection. 

Stated in a more basic fashion: 
“The strike became a lawful instrument in a lawful 
economic struggle or competition between employer 
and employees as to the share or division between 
them of the joint product of labor and capital.” (Em- 
phasis added.) American Steel Foundries v. Tri-City 
Central Trades Council, 257 U.S. 184, 209 (1921). 


Section 10(e) of the Act gives employers struck in vio- 
lation of Section 8(b)(4) prompt relief from the effects 
of picketing against them. The Board and the courts have 
adopted criteria for determining when Section 8(b) (4) 
sanctions should be applied to determine whether em- 
ployees are pressuring their employer or a neutral. The 
“control test”, as stated in the cases, is merely the means 
whereby this determination is made in the unusual frame- 
work of labor relations. In N.L.R.B. v. Hearst Publications, 
Inc., 322 U.S. 111 (1944), Justice Rutledge held, for the 
Court, that the definition of employee-employer does not 
depend on state or common law definitions for labor rela- 
tions purposes. In summation, he said at p. 129: 

“In this light, the broad language of the Act’s defini- 
tions, which in terms reject conventional limitations 
on such conceptions as ‘employee’, ‘employer’, and 
‘labor dispute’, leaves no doubt that its applicability 
is to be determined broadly, in doubtful situations, by 
underlying economic facts rather than technically and 


exclusively by previously established legal classifi- 
cations”. 


It is precisely this type of “technica: ” and “previously es- 
tablished” classification upon which AFTRA is completely 
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dependent when it asserts that the corporate structure of 
Hearst should dictate whether the News American is en- 
titled to Section 8(b) (4) protection. The control test en- 
tails a consideration of precisely those “economic facts” 
which the Court has said determine who is an employer. 


The Board has spelled out these “economic facts.” It has 
said that a person is the employer of those over whom he 
holds the following powers: 

1. The power to hire. 
. The power to fire. 
. The power to promote. 
. The power to discipline. . 
. The power to determine rates of pay. 
. The power to supervise. 
. The power to determine policy matters affecting 
their employment. 


See Roane-Anderson Company, 95 NLRB 1501 (1951). 


A comparison between these attributes of the employ- 
ment relation and the factors discussed in cases of prece- 
dential value to the issue at hand makes the similarity 
apparent. See Bachman Machine Company v. N.L.R.B., 
266 F. 2d 599 (8th Cir. 1959); Miami Newspaper Pressmen, 
Local 46 v. N.L.R.B., 116 U.S. App. D.C. 192, 322 F. 2d 405 
(1963); Pooles Warehousing, Inc., 158 NLRB 1281 (1966); 
and J. G. Roy & Sons Co. v. N.L.R.B., 251 F. 2d 771 (1st 
Cir. 1958). 


The Union here takes great pains to show that, at the 
time Section 8(b) (4) was amended in 1959 and the word 
“employer” in the section was changed to the word “per- 
son”, there was no intention to enlarge the protection of 
the Act to nonincorporated divisions of a corporation. But 
this argument completely ignores what this Court so suc- 
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cinctly stated in Local No. 24, International Brotherhood 
of Teamsters, etc. v. N.L.R.B., 105 U.S. App. D.C. 271, 266 
F. 2d 675, 680 (1959): 


“The answer to the problem before us cannot be 
reached by the use of any legalistic word or phrase, 
such as ‘co-employer’, or ‘independent contractor’, or 
even ‘ally’. It cannot be solved by the strict application 
of the technicalities which adhere to such legal terms. 
The problem is, as dissenting member Bean put it, 
whether the facts and circumstances are such that the 
strikers violated the secondary boycott provision of 
the statute when they picketed the terminals of ACE 
and induced the employees of ACE to honor their 
picket lines. 

It is our view that the relationships of ACE, these 
drivers, and the lessor-owners are so intertwined with 
respect to employment that ACE was not protected by 
the statute against the impact of a strike by the drivers 
against the lessor-owners. The many tiny strands of 
ACE control over these drivers cannot be extricated 
from the total fabric of mutual obligation. Those 
strands are clearly part of the pattern of the employer- 
employee relationship. 

As we pointed out in Seafarers International Union, 
etc. v. NLRB, this section (8(b)(4)(A) and (B)) 
cannot be read or applied literally; it must be con- 
strued. Of course, in an area so wide as is the field of 
labor relations, there are many situations in which the 
answer to a dispute under this section is easily derived 
by the application of such legalistic formulae as ‘in- 
dependent contractors’, ‘co-employers’, or ‘allies’. But 
it is equally clear that there is a zone of dispute in 
which such formulae are useless, and the answer must 
be derived by applying the intent of the statute to 
the facts in the case. This is such a case. We need 
not devise a new word to describe the relationship 
here depicted. We think the Board erred in limiting 
itself to the meaning of the legal term ‘independent 
contractor’ ”. 
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Thus the teachings of this and other courts is that when 
interpreting Section 8(b)(4), emphasis is given, not to 
words of legal art, but to the economic relations between 
the strikers and the struck party. This case is in a “zone 
of dispute in which such formulae are useless” and the 
attempt by the Union to show that the 1959 amendment to 
the Act does not extend the Act to corporate divisions is 
irrelevant. If a corporate division is the employer of 
strikers, it, and it alone, may be struck. All other divisions 
are protected by the Act. 


This logic, inescapable in the labor relations context, is 
seen in every case decided under this section. In Buchman 
Machine Company v. N.L.R.B., 266 F. 2d 599, 605 ( 8th Cir. 
1959), the court said: 


“The Board’s conclusion, in our opinion, was not in 
conformity with the congressional purpose of shield- 
ing unoffending employers, their employees, and others, 
from pressure in controversies not their own. We fail 
to see why Bachman should, under the evidence, be 
regarded as an offending employer . . .” (Emphasis 
supplied. ) 


Or note a portion of the dissent in United Brotherhood of 
Carpenters and Joiners, 118 NLRB 286, 292 (1957), quoting 
Senator Taft during Congressional debate on the original 
Act: 


“The secondary boycott ban . . . is not intended to 
apply to a case where [the secondary employer] is, in 
effect, in cahoots with or acting as a part of the primary 
employer . . . where the secondary employer is so 
closely allied to the primary employer as to amount to 
an alter ego situation or an employer relationship.” 
(Emphasis supplied.) 95 Cong. Rec. 8709. 


So it is clear that if the secondary employer cannot be 
said to stand as the “alter ego” of the primary employer 
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he is entitled to Section 8(b) (4) protection. The term 
“ally” is just another label for the secondary employer’s 
status. 


As was stated by the Supreme Court in a similar con- 
text: 

“The presence of a subcontractor does not alter one 
whit the realities of the situation; the protest of the 
union is precisely the same. In each the union was 
trying to protect the job on which union men were 
employed. If that is forbidden, the Taft-Hartley Act 
makes the right to strike, guaranteed by §13, dependent 
on fortuitous business arrangements that have no sig- 
nificance so far as the evils of the secondary boycott 
are concerned”. N.L.R.B. v. Denver Building and Con- 
struction Trades Council, 341 U.S. 675, 693 (1951) (Dis- 
sent, Douglas, J.) 


Similarly, the protection of Section 8(b) (4) should not 
be based on “fortuitous business arrangements” but on the 
extent to which the facts show who the primary employer 
is within the meaning of the Act. 


It is necessary to follow the uniform holdings and deter- 
mine the rights in this situation not by attaching signifi- 
cance to words like “corporation”, “person”, “subsidiary” 
or “employer” but by looking to the economic relation be- 
tween the striker and the object of the strike to see if the 
economic relation between the parties justifies allowing 
the strike. 


B. WBAL, and Only WBAL, Is the Employer of the 
AFTRA Members Who Picketed the News American. 


Factually, WBAL and News American are six miles apart 
and carry on entirely different businesses. They have, be- 
tween them, little in common except that both are involved 
in media. The Union has never seriously asserted that the 
two divisions are sufficiently allied to justify striking both. 
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The News American had no dispute of any kind with 
AFTRA, nor has it ever even had any relationship with 
AFTRA. Establishment of an AFTRA picket line at the 
News American involved the latter in a labor dispute com- 
pletely alien to it. The Union justified this action solely on 
the ground of ownership and control of WBAL and the 
News American. 


The Union contends that Hearst’s New York office — a 
three-man operation — exerts control over its corporate 
divisions sufficient to justify calling it the employer of 
News American and WBAL employees. 


The evidence of such control from the New York Hearst 
office on the two separate divisions in Baltimore is slight 
indeed, but will be reviewed and placed in its proper 
context. 


The New York office of Hearst under the primary re- 
sponsibility of Richard E. Berlin, President and Chief Ex- 


ecutive Officer of The Hearst Corporation, appoints all di- 
vision heads and appointed the heads of both WBAL Radio 
and Television and the News American. 


The manner in which this gives Hearst final responsi- 
bility for the Company’s end of the economic relation be- 
tween labor and management; the way in which this gives 
three men in New York the power to (in the words of the 
Roane-Anderson. case) hire, fire, promote, discipline, deter- 
mine pay scales, supervise and adopt company policy for 
employees of Hearst divisions is not discernible. 


Hearst could have drawn up a whole set of instructions 
covering employer-employee relations and put it in the 
pocket of each division head. But the facts show that the 
heads of WBAL and the News American were given com- 
plete authority by Mr. Berlin to run their division “as if 
they owned it” (App. 100). 
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Hearst had a representative at WBAL until 1966. How- 
ever, he was present only to advise the station on F.C.C. 
matters and was removed two years before this case began 
(App. 107). 


Though budgets are submitted by each division yearly, 
neither WBAL’s nor the News American’s budget has ever 
been questioned (App. 33-34, 70). Capital expenditures in 
excess of $10,000 are also submitted to New York. Yet the 
Union has not shown how these facts tie the two Baltimore 
divisions together to make them a single employer. 


The Union points out eagerly that WBAL has stated in 
its F.C.C. application that it is owned and operated by 
Hearst. It also asserts that WBAL announces at sign-off 
that it is owned and operated by Hearst, and has announced 
that it is “the News American station” or has “direct lines 
to the News American”. These are words without signifi- 
cance, for they do not relate to the economic facts which 
tie the Union to WBAL alone. 


Finally, the Union argues that because Hearst owns both 
divisions, profits from each division go to Hearst, which 
can thus support any single division in an economic strike. 
There is no evidence that any division profits are trans- 
ferred to Hearst, much less that such profits are used to 
support other divisions in labor disputes. When Mr. Berlin 
refers in his testimony to the “bottom line” of each di- 
vision’s balance sheet, he, of course, is referring to the 
success that a division is having. To read from his words 
the fact that divisions give part of the “bottom line” to 
Hearst for use in supporting other Hearst divisions in- 
volved in labor disputes is fantasy. 


The Union asserts that the fact of centralized owner- 
ship is unique and for this reason discounts the precedential 
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value of cases interpreting Section 8(b) (4). However, 
those same cases dealt with employers who had common 
owners. These cases never turned on the fact that, because 
of this interlocking ownership, one employer could aid 
another in an economic strike. Yet clearly, such aid could 
have been given. 


Unquestionably, formal control over the companies in- 
volved in most of these cases was pronounced. It varied 
from the Hearst type of arrangement in name only. In 
Miami Newspaper Pressmen, Local No. 46 v. N.L.R.B., 116 
U.S. App. D.C. 192, 322 F. 2d 405 (1963), a Section 8(b) (4) 
case involving two newspapers, this Court noted the type 
of control which Knight Newspapers had over the Miami 
Herald and the Detroit Free Press. The stock of Knight 
Corporation was owned by James, John and Clara Knight. 
James ran the Miami Herald. John was the president of 
both it and the Free Press. James and Clara sat on the 
Board of Directors of each. This control is even more 
potent than that exercised by The Hearst Corporation since 
the directors and officers of the holding company are much 
closer to the operations of the two businesses than are the 
Hearst officials. Yet this Court held they were separate 
employers. The ability to pool corporate wealth at the apex 
of the business hierarchy was not held to ally two separate 
employers. 


Likewise, in Poole’s Warehouse, 158 NLRB 1281 (1966), 
two brothers owned and operated both the warehouse com- 
pany and the drayage company involved. The two com- 
panies had common officers and directors. It should also 
be noted that the brothers had the power to transfer the 
operational heads of the two companies and did, in fact, 
transfer the manager of drayage to warehousing. The Board 
held they were separate employers. 
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The corporate structure of J. G. Roy and Sons Co. [United 
Brotherhood of Carpenters and Joiners, 118 NLRB 286 
(1957)] showed overlapping control at the top. Both com- 
panies were owned by five brothers — George, Joseph, 
Edmund, Fred anad Leo Roy. All five were on the Board 
of Directors of Roy Construction and all but Leo made up 
the Board of Directors of Roy Lumber. Profits from both 
companies were divided equally among the five. Joseph 
and George operated Roy Construction and Edmund and 
Fred ran Roy Lumber, though the managers of one com- 
pany did not advise or interfere with the managers of the 
other company. It was held that they were separate em- 
ployees. 

In Bachman Machine Company v. N.L.R.B., 266 F. 2d 599 
(8th Cir. 1959), William Bachman was president and ma- 
jority shareholder of each company. He owned and leased 
the buildings in which the two companies were housed, and 
he controlled the labor relations policy for both companies. 


The court held they were separate employers. 


In Schauffler v. District 65, Retail, Wholesale and Depart- 
ment Store Union, 33 L.C. Par. 71,210 (ED. Pa. 1957), 
the District Court issued an injunction against a union 
picketing a retail outlet, Chandler Shoes, even though 
Chandler was closely related to the manufacturer of the 
shoes, Cellini, against whom the union had a primary dis- 
pute. A part of the stock of the manufacturing corporation 
was owned by the retail corporation and the family mem- 
bers who ran the retail company. The presidents of the two 
corporations were brothers. The president and officers and 
directors of the retail corporation were also officers and 
directors of the manufacturing corporation. But the court 
held they were separate employers. 


If the rationale of these cases is viewed in its broadest 
light, the courts obviously rely on substance rather than 
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form and properly so. AFTRA’s basic argument is the fact 
that since Hearst chooses not to separately incorporate 
each division, then it must make the ultimate sacrifice in 
all of its labor relations with each of the many unions with 
whom those divisions separately deal. The Union contends 
that this sacrifice can be avoided by the simple expedient 
of preparing articles of incorporation for each division and 
the payment of $30.00 to the State Department of Assess- 
ments and Taxation to create such entities. Or presum- 
ably, if Hearst did not wish to make a $60.00 investment, it 
need only incorporate one of the Baltimore divisions, and 
in that way magically remove the threat of stranger pickets 
around the premises of both divisions. 


To give effect to such specious reasoning would be to 
completely ignore the intention of the Supreme Court in 
the Denver Building and Construction Trades Council case 
when it indicated the purpose of the Act was to shield 
“unoffending employers and others from pressures in con- 


troversies not their own”. For that reason, form should 
not dictate here any more than the Board and the courts 
were persuaded by mere form alone, in the other cases 
cited, to reach the ultimate conclusion. 


The facts upon which the Union relies do not answer 
the central issue in this case: Who is the employer of 
WBAL employees? 


An employee who is fined for misconduct does not seek 
reinstatement at the New York offices of Hearst. The 
Union does not attempt to negotiate the salaries of its men 
with anyone other than WBAL management. None of the 
AFTRA pickets who walked outside WBAL and the News 
American were hired by Mr. Berlin. In fact, there is no 
evidence in this case that Hearst controls, or has the ability 
or desire to control, the attributes of the economic relation- 
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ship of employer-employee which are determinative of the 
Act’s protections (App. 100). 


Had WBAL, at the start of the most recent contract 
negotiations, told the Union to go to New York and bargain 
the AFTRA-WBAL contract with Hearst officials, the re- 
sponse would have been immediate and predictable. A 
charge of failing to bargain in good faith would have been 
lodged against WBAL, and properly so. WBAL is respon- 
sible for bargaining with the Union for it, and it alone, 
employs AFTRA members. 


Labor relations policy should be given more weight than 
any other single factor. For the real employer could de- 
termine hiring, discipline, promotion, rates of pay, super- 
vision and other policy through the collective bargaining 
agreement and then turn over its administration to a per- 
son over whom he has no control safe in the knowledge 
that the contract assures promulgation of his, the real 


employer’s, policies. The importance of labor relations 
policy is pointed up in Bachman Machine Company v. 
N.L.R.B., 266 F. 2d 599 (8th Cir. 1959). 


There is no evidence here that the New York head- 
quarters of Hearst dictates, controls, or even influences 
labor relations policy for WBAL. Brent O. Gunts, head of 
WBAL-TV, testified that during this strike he never re- 
ceived any directions from Hearst (App. 3435). It was 
also testified by Mr. Gunts, contrary to the Union’s asser- 
tions based on Respondent’s Exhibits 1(A) and 1(B) 
(App. 129-131), that he has final authority to sign collective 
bargaining contracts covering WBAL employees (App. 39- 
40). This was affirmed by Mr. Berlin (App. 113). 


Thus the Union has raised few facts to prove a connec- 
tion between WBAL and Hearst besides the “fortuitous 
business arrangement” of corporation and division. Clearly, 
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these facts do not establish that anyone, other than WBAL, 
employs AFTRA members. Under the intention and ra- 
tionale of Section 8(b) (4), this makes Hearst and other 
Hearst divisions neutrals entitled to the Act’s protection. 


CONCLUSION 

In order to balance the countervailing rights of organ- 
ized labor and management in the commercial setting, it 
has been necessary in this case to consider substantive 
economic relationships to reach the intent of the National 
Labor Relations Act. The Act intends that employees 
strike only their employer. The test for determining 
whether an employment relation exists is set down in the 
precedent cases. The evidence here conclusively shows 
that WBAL is the only employer of Union personnel here 
involved. Neither Hearst nor News American is the em- 
ployer. Thus the Act intends that only WBAL could be 
struck. 


Perhaps the most persuasive answer to the questions 
posed is made by considering the total affect of the power 
that the Union here seeks. Allowing AFTRA to picket all 
Hearst divisions would, given the extent of those divisions, 
put reporters and pressmen, miners and ranchers and hun- 
dreds of other employees of Hearst divisions, almost all of 
whom would be totally unconcerned with the labor dis- 
pute, on the roles of the jobless (App. 97-98). The right 
here sought, when multiplied by the number of unions 
that represent Hearst division employees throughout the 
country, could result in almost constant picket lines at 
every Hearst facility. Intervenor submits that this would 
be the grossest misapplication of the Act and would ulti- 
mately be a detriment to the public interest which the Act 
was meant to serve. 
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Intervenor requests this Court to grant the Cross-Petition 
for Enforcement of the Decision and Order of the National 
Labor Relations Board herein and deny the Petition to 
Review and Set Aside that Decision and Order. 


Respectfully submitted, 


James J. DoyLE, JR., 

Joun B. JASKE, 

SueErsow, SHEA & DOYLE, 

Meape C. Patrick, 
Attorneys for Intervenor. 


